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CONSTITUTIONAL  CONVENTION 


OF  THE 


STATE  OF  MARYLAND 


Chamber  of  the  House  of  Delegates 
State  Capitol 
Annapolis,  Maryland 
December  12,  1967   -   10:00  a.m. 


HONORABLE  H.  VERNON  ENEY , 
PRESIDENT 


Reported  by : 
C.J.  Hunt 

and 
D.  Fitzgerald 
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PROCEEDINGS 

THE  PRESIDENT:   The  Sergeant-at-Arms  will  clear 
the  aisles  and  close  the  doors. 

The  Convention  will  please  come  to  order. 

The  invocation  this  morning  will  be  offered 
by  the  Reverend  Howard  S.  Arnold,  of  St.  Barnabus-Leland 
Episcopal  Church,  Upper  Marlboro. 

Reverend  Arnold  is  the  minister  for  Delegate 
Powers . 

Reverend  Arnold. 

REVEREND  ARNOLD:   Almighty  and  Sovereign  Lord, 
under  Thy  protection  our  forefathers  came  to  this  land. 
Freed  from  the  shackles  of  cast  and  privilege,  they  formed 
a  new  government  of  the  people,  where  they  might  find 
justice  for  all  and  opportunity  to  live  in  dignity. 

In  this  our  day,  men  question  the  past.  They 
urgently  press  forward  to  a  future  where  every  man,  re- 
gardless of  race  or  creed,  may  find  dignity  and  worth. 

Under  the  Sovereign  authority  of  the  people  of 
the  State  of  Maryland,  this  convention  is  lawfully  and 
rightfully  assembled.   To  it  has  been  entrusted  the  task 
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1  of  renewal  and  restatement,  to  give  such  shape  and  form 

2  to  government  that  all  who  live  under  it  may  find  justice 

3  and  dignity. 

4  We  ask  Thee  to  guide  them  in  their  work  and 

5  deliberations.   Save  them  from  any  self-seeking,  from  any 

6  pride  of  place  or  station  which  would  deny  the  same  to 

7  any  man.   Save  them  from  easy  compromise,  from  any  in- 

8  justice  or  the  extension  of  any  wrong. 

9  May  their  work,  when  finished,  be  found  accept- 

10  able  to  the  people  of  this  state.   May  it  be  a  guide  and 

11  help  to  others,  and  finally  in  Thy  judgment  may  it  be 

12  found  righteous. 

13  All  this  we  ask  in  the  Name  of  and  for  the  sake 

14  of  Thy  Son,  Jesus  Christ,  our  Lord,  to  whom  with  Thee  and 

15  the  Holy  Ghost  be  all  honor  and  glory,  world  without 
15  end.   Amen. 

17  THE  PRESIDENT:   Roll  call. 

1Q  (Whereupon,  the  roll  was  taken.) 

THE  PRESIDENT:   Have  all  delegates  answered  roll 

20  call?   The  Clerk  will  record  the  roll  call. 

21  THE  PRESIDENT:   The  Chair  recognizes  Delegate 
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Powers ,  Chairman  of  the  Committee  on  Calendar  and  Agenda. 

DELEGATE  POWERS:   Mr.  President,  I  move  today's 
calendar  be  amended  by  deleting  Item  7,  the  matters  on 
second  reading,  and  by  providing  under  general  orders  of 
the  day  for  resuming  consideration  of  Committee  Recom- 
mendation R&P-l. 

The  reason  for  the  deleting  of  the  second  reading 
is  that  the  Committee  recommendations  were  not  in  the 
hands  of  the  delegates  in  sufficient  time  to  consider  this 
today. 

As  so  amended,  I  move  the  adoption  of  today's 


calendar . 


THE  PRESIDENT:   The  Question  arises  on  the 


motion  to  amend  and  adopt  the  calendar  as  amended. 

Any  discussion? 

All  in  favor  signify  by  saying  Aye;  contrary, 
No.   The  Ayes  have  it,  it  is  so  ordered.   The  calendar 
as  amended  is  adopted. 

Are  there  any  motions  or  resolutions? 
(No  response . ) 

THE  PRESIDENT:   Our  rules  provide  for  reports  for 
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1  communications  from  state  offices.   I  have  a  communica- 

2  tion  here,  not  exactly  from  a  state  officer  but  one  closely 

3  akin  to  a  state  officer. 

4  I  will  have  the  clerk  read  it  to  you. 

5  MR.  QUILLEN:   Office  of  the  Superintendent, 

6  U.  S.  Naval  Academy,  Annapolis,  Maryland. 

7  From  the  Superintendent  of  the  U.  S.  Naval 

8  Academy  to  the  President  of  the  Constitutional  Convention 

9  of  Maryland. 

10  Subject:  Resolution  23  (Beat  Army!) 

11  One,  in  compliance  with  your  order  of  30  Novem- 

12  ber  (RESolution  23)  pursuant  to  general  Provisions  Recom- 

13  mendation  Number  One  (GP-1) ,  I  am  pleased  to  report:  A, 

14  the  invasion  from  the  banks  of  the  Hudson  on  2  December 

15  was  successfully  repelled  within  three  hours  time;  B, 
15  Control  of  the  high  seas  and  the  safety  of  the  people  has 
17  been  insured;  C,  the  Honor  and  Dignity  of  the  Citizens  of 
13  Maryland  have  been  victoriously  upheld. 

19  Two,  on  behalf  of  the  Brigade  of  Midshipmen,  I 

20  extend  to  you  the  best  of  wishes  in  your  work  and  our 

21  sincere  thanks  for  your  support.   Sincerely,  Draper  L. 
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Kauffman,  Rear  Admiral,  U.  S.  Navy  Superintendent. 

THE  PRESIDENT:   As  you  all  know,  when  we  move 
into  consideration  on  the  second  reading,  we  will  be  act- 
ing as  a  Convention  ard  not  as  a  Committee  of  the  Whole. 
We  will  therefore  be  operating  under  the  terms  of  the 
rules  of  the  Convention  and  not  under  the  terms  of  any 
schedule  of  debate  which  the  Convention  has  from  time 
to  time  adopted  for  the  Committee  of  the  Whole. 

In  order  to  provide  an  orderly  procedure  for 
consideration  of  amendments  and  debate  on  the  second 
reader,  the  Chair  proposes  to  announce  in  advance  certain 
principles  which  will  be  followed  in  conducting  the  debate. 

Rule  4  directs  the  Chair  to  assign  floor  rights 
equitably,  and  the  announcement  will  be  made  pursuant 
to  that  rule.   I  will  delay  the  announcement  until  later 
in  the  morning  so  that,  all  delegates  will  be  here  and  will 
also  subsequently  put  the  announcement  in  writing  so  that 
you  will  have  it  before  you  at  all  times. 

The  purpose  of  the  procedure  will  be  to  insure 
adequate  consideration  by  the  Convention  of  any  amendments 
which  may  be  submitted  and  to  discourage  as  much  as  possible 
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last  minute  amendments  submitted  to  the  Convention 
without  opportunity  for  thorough  consideration. 

I  will  make  the  announcement  just  before  the 
recess  for  lunch. 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr.  President,  I  move  the 
Convention  will  resolve  itself  into  the  Committee  of  the 
Whole  for  the  purpose  of  considering  general  orders  of  the 
day. 

THE  PRESIDENT:   Is  there  a  second? 

(The  motion  was  seconded.) 

THE  PRESIDENT:   All  in  favor  signify  by  saying 
Aye;  contrary,  No.   The  Ayes  have  it.   It  is  so  ordered. 

(Whereupon,  at  10:16  a.m.  the  Convention  resolved 
itself  into  the  Committee  of  the  Whole.) 

(The  mace  was  removed  by  the  Sergeant  at  Arms.) 

THE  CHAIRMAN:   The  Committee  of  the  Whole  will 
please  come  to  order. 

The.  Committee  of  the  Whole  has  under  considera- 
tion, pursuant  to  debate  Schedule  10,  Committee  Recommenda- 
tion R&P-l.   We  had  prior  to  recess  been  considering 
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1  sections  1,  2,  3,  4,  and  5-A.   Amendment  Number  9  to 

2  Section  5-D  had  been  passed  over.   Delegate  Henderson,  do 

3  you  have  a  substitute  amendment  that  you  intend  to  offer? 

4  Delegate  Janes? 

5  DELEGATE  JAMES :   Mr.  Chairman,  we  ordered  a 

6  substitute  amendment  last  evening.   It  should  be  avail- 

7  able. 

9  THE  CHAIRMAN:   Very  well. 

g  i  Delegate  James,  was  the  amendment  prepared  bv 

10  Mr.  Benson? 

H  DELEGATE  JAMES:   Well,  it  was  given  to  Mr. 

i 
12      Benson  for  preparation. 

,»  THE  CHAIRMAN:   It  is  apparently  not  here.   We 

will  have  to  pass  it  and  come  back  to  it. 

Delegate  Case,  do  you  desire  to  offer  your 

amendment  AD?   The  Chair  should  suggest  that  you  might 


14 
15 

16 

17      want  to  hold  this  until  after  you  see  the  modified  amend- 
ment referred  to  by  Delegate  James. 

If  so,  we  can  come  back  to  it. 

DELEGATE  CASE:   That  is  exactly  what  I  was  going 
to  suggest,  Mr.  Chairman. 
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THE  CHAIRMAN:   Very  well. 

The  Chair  is  hot  advised  of  any  other 
amendments  to  Section  5-A.   Are  there  any  other  amendments 
to  this  section? 

Delegate  Henderson? 

DELEGATE  HENDERSON:   Mr.  Chairman,  I  have  an 
amendment  which  Senator  James  mentioned  and  I  have 
another  one  dividing  the  question  which  was  proposed 
under  A  and  I  have  a  third  amendment  Under  Section  7, 
which  I  will  offer,  depending  on  the  outcome  of  the 
other  two. 

THE  CHAIRMAN:   Very  well. 

DELEGATE  HENDERSON:   Those  are  the  only  ones. 

THE  CHAIRMAN:   We  will  come  back  to  those  after 
we  have  your  other  amendment. 

That  brings  us  to  consideration  of  Section  5-B. 
That  is  the  subject  of  the  minority  report.   The  Chair 
recognizes  Delegate  Child  to  present  the  minority  report. 
This  will  be  Minority  Peport  R&E-1(A). 

DELEGATE  CHILD:   Mr.  Chairman  -- 

THE  CHAIRMAN:   Delegate  Child. 
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1  DELEGATE  CHILD:   Mr.  Chairman,    wish  to  call 

2  your  attention  to  the  fact  that  the  minority  report  has 

3  one  word  which  is  wrong.   It  occurs  on  page  2,  line  29, 
^  the  last  word  in  that  line  is  written  as "restricted . "  It 

5  should  be  "restrictive." 

6  THE  CHAIRMAN1:   Tlcaso  correct  your  copies  of 

7  Minority  Report  R&P-l  (A)  and  change  the  last  word  in  lire 

8  1  29  on  page  2  from  restricted  to  restrictive. 

9  Delegate  CM  Id  . 
i 

10  DELEGATE  CHILD:   Mr.  Chairman,  I  feel  that  I 

i 

11  would  be  remiss  if  I  did  not  express  my  appreciation  and 

12  admiration  for  the  efficiency,  the  kindness  and  cooncra- 

13  tion  and  the  genuine  hard  work  of  Chairman  Dick  Kiefer  of 

14  our  Committee. 

15  I  say  without  anv  fear  of  contradiction  that 

15  he  did  more  work  than  any  five  people  on  a  committee,  and 

17  that  he  had  a  hard  crowd  to  manage.  I  think  he  was 

18  assigned  16  of  the  most  independent  minds  in  the 
i 

19  Convention,  but  as  I  worked  with  then,  I  found  that  they 

20  were  all  good  ladies  and  gentlemen.   They  were  dedicated. 

21  They  were  trying  to  do  their  best  to  write  a  good 
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Constitution  for  the  state  of  .Maryland. 

It  lias  been  a  pleasure  and  a  privilege  for  me 
to  work  with  them,  and  I  thank  our  chairman  and  the 
members  of  the  Committee  for  tolerating  me. 

Now,  the  matter  at  hand.   My  minority  report  is 
a  very  simple  matter.   It  merely  proposes  to  strike  section 
B  of  Section  5  from  the  report.   This  I  think  will  im- 
prove the  report. 

My  reason  for  that  is  the  fact  that  we  already 
have  in  the  Committee,  or  in  the  report  as  the  first 
line  of  Section  A,  Section  R,  which  appears  on  page  4, 
the  words  "excessive  bail  shall  not  be  required. * 

This   revision  which  I  propose  by  my  minor: 
report  and  by  the  amendment  which  I  have  offered,  which 
is  Amendment  A,  Mr.  Chairman,  also  applies  to  bail,  and 
I  don't  think  we  want  or  we  need  in  a  very  short  bill  of 
rights  two  sections  regarding  bail. 

I  think  that  the  wording  in  Section  0  is  the 
present  Constitutional  language.   It  is  sufficient  and 
section  B  is  dangerous  language.   It  is  statutory  language 
rather  than  Constitutional  language,  and  should  be  stricken 
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out. 

now,  you  will-  notice  that  the  minority  report 
is  supported  by  nine  people,  which  is  the  majority  of  the 
committee,  so  that  it  is  really  a  majority  report,  and  not 
a  minority  report,  anc.  you  might  want  to  know  how  that 
came  about. 

This  section  E  was  passed  after  considerable 
argument,  when  all  of  the  committee  was  not  thorn,  when 
three  members  who  '-.'ere  there  abstained  from  voting,  and 
two  days  later,  when  I  was  absent,  the  provision  in 
Section  8  was  put  into  the  report. 

After  conferring  with  a  number  of  the  delegates, 
all  of  the  people  who  appear  on  this  minority  report, 
which  as  I  say  created  reallv  a  majority  report,  decided 
that  we  were  wrong  wher.  we  put  in  Section  D  and  that  it 
should  be  stricken  out. 

Now  why.   Without  repeating  what  I  said  on  the 
floor  yesterday  about  the  wording  of  a  provision  in  a  bill 
of  rights,  I  will  report  that  it  should  he  rights  that  sre 
persona]  rights,  and  not  class  rights,  rights  which  the 
individual  holds  an  against  the  state  or  against  his 
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government,  which  cannot  be  taken  away  by  legislation 

They  should  be  clearly  written  and  very  concisely 
written . 

The  provision  in  Section  8 ,  as  I  said  before,  is 
the  language  of  the  present  Constitution.   It  has  been  in 
the  Constitution  since  1851  under  the  language,  excessive 
bail  shall  not  be  reauirod ,  --  not  that  way  --  that  ex- 
cessive hail  cught  not  to  be  required. 

That  is  the  •     hat  it  appears  and  has 
appeared  since  1851. 

The  Committee  has  very  wisely,  T  think,  chai 
the  wording  in  the  present  bill  of  rights  to  these:  "Ex- 
cessive bail  shall  not  uc  required."   This  is  a  very 
valuable  personal  right.   It  should  remain  in  the  Consti- 
tution, but  I  again  submit  that  paragraph  B  of  Section  5 
should  be  deleted  and  that  the  first  sentence  cf  Secti<  r 
?.    is  what  we  need  and  is  all  wc  need. 

The  argument  -fas  -ado  before  the  Committee 
that  a  bail  reform  movement  had  taken  place.   There  were 
too  r^.-\'   pconle  charged  with  crime  •     'ere  r<  quir  3  4 
stay  in  jail  too  long  before  reaching  trial,  and  that  this 
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new  provision  would  help  that. 

I  wish  to  contradict  that  by  saying  that  in 


3      1965,  under  our  present  Constitutional  language,  the 


legislature  passed  a  law  known  as,  I  think,  the  reforn 


5     bail  act,  which  provides  in  part  as  follows,  and  I  an 


quoting:  when  from  all  the  circumstances  the  court  is 
of  the  opinion  that  any  accused  person  in  a  criminal 


8     case  will  appear  as  required  for  trial  either  before  or 


after  his  conviction,  the  person  may  be  released  on  his 
own  recognizance. 

I  don't  see  how  we  could  have  any  broader 
statute,  and  as  I  say,  that  was  passed  with  the  Constitu- 

13  tional  language  which  we  now  have.    Even  before  this 

14  time  the  Court  of  Appeals  and  the  legislature,  acting 

j 

15  under  the  rule-making  power,  had  adootod  the  rule  which 

I 

16  applies  to  bail  in  criminal  cases,  which  is  Rule  777. 

17  That  rule  provides,  and  I  am  quoting,  prior  to  conviction 

18  the  accused  who  is  charged  with  an  offense,  the  maximum 

19  punishment  for  which  is  othor  than  capital,  shall  be 

20  entitled  to  be  admitted  to  bail. 

21  In  a  capita]  case  the  accused  mav  bo  admitted 
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1  to  bail  in  the  discretion  of  the  Court.   You  can  see  that 

2  the  rule  is  even  more  liberal  than  the  provision  which 

3  appears  in  Section  B  of  Section  5  of  the  report  which 

4  I  propose  to  have  deleted,  because  this  would  not  entitle 

5  any  person  to  bail  whatsoever  if  he  was  charged  in  a 

6  capital  case. 

7  I  might  go  further  and  say  that  while  it  is 

8  restrictive  in  that  case,  it  takes  away  the  discretion 

9  of  the  judge  in  granting  bail  because  if  a  person  is 

10  under  this  section  brought  before  a  judge  on  bail,  no 

11  matter  what  he  has  done,  he  is  entitled  ~-  outside  of  a 

12  capital  offense,  he  is  entitled  to  bail,  no  matter  how 

13  dangerous  a  person  he  might  be  to  society,  because  the 

14  wordina  of  that  section  is  that  he  shall  be  entitled  to 

15  release  pending  trial,  conditioned  only  upon  such  bail  or 

16  other  terms  as  are  reasonably  necessary  to  secure  his 

17  appearance  before  the  Court,  so  that  it  is  as  restrict- 
i 

19  ive  in  capital  cases.   It  takes  away  the  discretion  of  the 

19  judicial  officer  in  other  than  capital  cases.   My  reasons 

20  therefore  for  asking  that  you  supnort  Amendment  A,  which 
i 

21  will  he  distributed,  are  the  following:  it  is  entirely 
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\  unnecessary,  in  view  of  what  we  have  in  Section  8.   It 

2      is  repetitive , in  a  way, of  Section  8.   Its  language  is  not 
•j     Constitutional  language  but  statutory  language.   It  is 
4     both  restrictive  and  takes  away  the  discretion  of  the 
g     judicial  officer  who  should  pass  upon  the  bail. 
g  "r.  Chairman,  that  concludes  r.y  minority  report. 

7  DELEGATE  JAMES:   Are  there  any  questions  for  the 

g     purpose  of  clarification? 

Delegate  Boileau. 

0  DELEGATE  BOILFAU:   Delegate  Child,  are  you  of  the 

1  opinion  that  a  person  should  not  be  released  if  he  cannot 

2  meet  the  bail? 

3  DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CI'ILD:   No,  sir,  because  r,y    argument 

is  this:  that  he  has  under  our  present  language  and  under 
our  present  statute,  he  has  that  right. 
7  DELEGATE  JAMES :   \r.y  other  questions? 

Delegate  Fo: 

DELEGATF  FOX:   Judge  Child,  I  never  had  any 
difficulty  with  regard  to  arranging  bail  when  I  had 

• tcr  before  a  judge.   The  trouble  that  I  have  had 
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with  the  bail  situation  is  when  the  arrest  cones  on  Friday 
night  and  what  I  am  concerned  with  is,  it  seems  to  me 
that  it  would  be  desirable  if  we  had  in  Maryland  a  certain 
classification  of  crimes  that  would  be  like  the  motor 
vehicle  violations,  where  a  person  was  entitled,  if  he 
was  a  resident  of  the  state  of  Maryland,  to  be  summonsed 
and  not  be  arrested  and  put  in  jail. 

I  think  in  non-support  cases,  which  we  have 
had  a  lot  of  difficulty  with,  where  they  go  get  a  man  off 
of  the  job  because  his  wife  swore  out  a  warrant  for  non- 
support  Friday  afternoon  and  they  carry  him  down  and  lock 
him  up  over  the  weekend. 

DELEGATE  JAMES:   What  is  the  question,  Delegate 
Fox. 

DELEGATE  FOX:   Under  the  lannuage  that  would 
remain  in  the  Constitution,  excessive  bail  should  not 
be  required;  what  would  the  effect  of  that  be  with  regard 
to  trying  to  establish  a  classification  of  offenses  that 
a  man  would  automatically  be  entitled  to  release,  such 
as  motor  vehicle  cases? 

DELEGATE  JAMES:   Delegate  Child. 
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DELEGATE  CHILD:   My  answer  to  that,  Delegate 
Fox,  is  that  the  Constitutional  provision  now  in  the  Con- 
stitution in  reference  to  bill  gives  the  legislature  ample 
authority,  and  they  have  already  exercised  it  in  1965, 
to  grant  the  judicial  officer  whenever  he  thinks  the 
circumstances  warrant  it,  the  privilege  of  releasing  the 
man  on  his  own  recognizance,  which  of  course  is  bail, 
but  it  is  his  own  recognizance  that  he  will  appear,  so  tha 
you  don't  need  this  language  to  pass. 

You  have  ample  language  under  the  present 
Constitutional  provision,  to  pass  any  statute  you  want, 
to  make  any  rule  you  want  in  reference  to  bail. 

DELEGATE  JAMES:    Any  further  questions? 
Delegate  Bamberger. 

DELEGATE  BAMBERGER:   I  think  Delegate  Gill  had 
a  question. 

DELEGATE  JAMES:   Delegate  Gill. 

DELEGATE  GILL:   Delegate  Child,  I  understood  the 
reasons  you  gave  why  you  think  this  section  should  be 
stricken  from  the  recommendation  except  one.   You  said  it 
would  be  dangerous.   Would  you  explain  that  a  little  more, 
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*  please? 

2  DELEGATE  CHILD:   I  think  it  takes  away  the 

3  discretion  of  the  judicial  officer,  because  the  provision 
says  that  he  shall  be  entitled  to  release  by  posting  only 

5  such  bail  or  other  security  as  is  necessary  to  secure  his 

6  appearance. 

7  Now,  there  are  cases  where  a  person  might  be 

8  insane  or  have  a  long  criminal  record  of  assault  and 

9  commit  a  serious  assault  and  still  he  would  say  that  he 

10  wanted  bail,  because  he  is  entitled  to  it  under  this 

11  section,  regardless  of  whether  or  not  he  might  go  out 

12  that  very  same  night  and  assault  several  other  people. 

13  A  matter  of  bail,  Delegate  Gill,  wherever  you 

14  may  place  it,  is  a  matter  for  judicial  determination  by  a 

15  judicial  officer.   Be  that  officer  who  he  may,  he  acts  as 

16  a  judicial  officer  exercising  his  best  discretion. 

17  That  discretion  should  neither  be  hampered  in 

18  any  way  by  any  Constitutional  provision. 

19  DELEGATE  JAMES:   Delegate  Gill. 

20  DELEGATE  GILL:   Under  this  section,  this  condi- 

21  tion  would  be  more  dangerous  than  the  things  under  the 
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1  other  section  that  you  say  this  duplicates. 

2  DELEGATE  CHILD:   I  didn't  get  your  question. 

3  DELEGATE  GILL:   You  say  this  is  primarily  dupli- 

4  cation.   I  fail  to  see  how  this  would  make  it  more  dan- 

5  gerous  than  the  other  sections  which  you  say  it  duplicates 

6  If  this  exists  in  this  condition,  why  wouldn't  it  exist 

7  in  the  other  sections? 

! 
9  You  say  this  would  be  duplication,  but  still  you 

9  think  it  is  all  right  to  have  it  in  the  other  sections. 

10  DELEGATE  JAMES:    Delegate  Child. 

11  DELEGATE  CHILD:   It  is  a  duplication  of  every- 

12  thing  that  we  need.   ]t  takes  away  from  a  judicial  officer 

13  that  power  which  in  my  opinion  he  should  have. 

14  DELEGATE  JAMES:   Delegate  Key. 

15  DELEGATE  KEY:  Judge  Child,  as  I  read  this, 
lg  and  not  having  a  legal  mind,  I  am  just  looking  at  the 
1«  words,  and  it  says, "or  other  terms  as  are  believed  to 
1Q  be  necessary  to  secure  his  appearance  before  the  court." 

Is  it  not  possible  that  the  terms  decided  upon 


20     ^  the  judge  might  be  incarceration? 


21 


DELEGATE  CHILD:   Yes. 
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DELEGATE  KEY:   So  that  he  would  not  be  released 
if  the  judge  decided  he  'would  not  appear? 

DELEGATE  CHILD:   No.   This  section  says  that  he 
shall  be  entitled  to  release. 

DELEGATE  JAMES:   Delegate  Key. 

DELEGATE  KEY:   Rut  as  I  read  it,  I  see  it  says, 
"pending  trial,  conditioned  only  upon  such  bail  or  on 
other  terms" . 

I  an  asking  vou ,  cannot  those  other  terns  be 
incarceration? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   I  wouldn't  say  so,  under  this 
section . 

DELEGATE  JAMES:   Delegate  Key. 

DELEGATE  KEY:   Why  not? 

DELEGATE  CHILD:   Well,  the  judge  would  name 
the  conditions  for  release.   If  he  couldn't  meet  them, 
then  of  course  he  would  have  to  remain  in  jail. 

DELEGATE  JAMES:   Delegate  Key. 

DELEGATE  KEY:   I  wonder  about  the  weight 
of  the  further  statement,  secure  bis  appearance  before  the 
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court. 

DELEGATE  CHILD:   That  is  what  bail  is,  to  secure 

3  his  appearance  for  trial. 

4  DELEGATE  JAMES:   Delegate  Key. 

5  DELEGATE  KEY:   I  am  not  talking  now  about  the 

6  word  "bail".   I  an  talking  now  about  other  terns  to 

7  secure  his  appearance  before  the  court. 

8  DELEGATE  JAMES:   Delegate  Child. 

9  DELEGATE  CHILD:   Well,  I  didn't  write  this 

10  section.   That  is  one  objection  to  it,  that  the  terns 

11  there  are  ambiguous  to  ne . 

12  DELEGATE  JAMES :   Delegate  Banberger  has  been 

13  trying  to  get  the  floor;  Judge  Sherbow,  I  will  recog- 

14  nize  you  next. 

15  Delegate  Banberger. 

15  DELEGATE  BAMBERGER:   Delegate  Child,  you  say 

17  that  under  Section  8,  the  General  Assembly  may  provide 

1Q  lesser  conditions  than  bai] .   It  may,  for  instance,  allow 
IP  i    a  person  to  be  released  without  bail;  that  is,  on  his 

20  ovn  promise  that  he  would  be  back  for  the  trial.   Isn't 

21  ^he 
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Constitution,  the  General  Assembly  could  also  say  that 
when  a  person  is  arrested  or  indicted  or  charged  with 
some  particular  crime,  and  any  crime  at  all,  not  neces- 
sarily a  serious  crime,  that  he  shall  not  be  entitled  to 
release  on  bail. 

In  other  words,  without  stating  that  there  is 
a  right  to  pre-trial  release,  that  the  General  Assembly 
could  say,  in  certain  crimes  there  shall  not  be  bail? 

DELEGATE  CHILD:   No,  because  you  have  already 
your  Constitutional  provision  which  says ,  "excessive  bail 
shall  not  be  required."   It  has  been  in  there  since 
1851. 

DELEGATE  BAMBERGER :   Then  I  take  it  your  answer 
is  that  Section  8  gives  an  absolute  right  to  bail  and 
the  only  provision  is  it  may  not  be  excessive? 

DELEGATE  JAMES :   Delegate  Child. 

DELEGATE  CHILD:   Yes. 

DELEGATE  JAMES:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Why  do  you  object  to 
stating  that  explicitly  in  the  Constitution? 

DELEGATE  JAMES:   Delegate  Child. 
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1  DELEGATE  CHILD:   Because  we  don't  need  it. 

2  DELEGATE  BAMBERGER:   Your  only  argument  against 

3  Section  5-B  is  then  that  it  is  unnecessary,  that  it  is 

4  a  right  which  the  people  have,  and  that  we  need  not  state 

5  it? 

6  DELEGATE  CHILD:   Mo,  sir.   I  said  that  this  sec- 

7  tion  goes  too  far.   It  has  language  in  it  which  is  dan- 

8  gerous  and  that  section  8  is  what  we  have.   Wo  have  passed 

9  a  very  liberal  statute  under  it,  we  have  passed  very  liber^] 
i 

! 

10  rules  under  it,  and  we  certainly  don't  need  two  provisions 

11  on  bail  in  the  declaration  of  rights. 

12  DELEGATE  JAMES :   Delegate  Bamberger. 

13  DELEGATE  BAMBERGER:   Section  8  prescribes  a 

14  limit  on  the  amount  of  bail.   Section  5  states  a  right 

15  to  bail  in  certain  offenses.   What  is  it  that  is  stated 
lg  explicitly  in  5-B  which  you  say  is  not  implicit  in  8? 
17  DELEGATE  JAMES:  Delegate  Child. 
19  DELEGATE  CHILD:   Well,  one  thing,  it  is  more 

19  restrictive  in  one  way  than  Section  8.   It  only  provides 

20  ln  capital  cases  and  under  Section  8,  a  man     in  certain 

21  circumstances  would  be  entitled  to  bail  under  Section  8. 
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DELEGATE  JAMES:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   At  least  in  that  respect 
you  would  not  object  to  5-B  if  we  remove  from  it  its 
exclusion  of  cases  punishable  by  death  or  life  imprison- 
ment? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   I  would  object  to  it.   We 
don't  need  it.   The  old  language  is  sufficient. 

DELEGATE  JAMES:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   You  say  the  old  language 
is  implicitly  gives  the  right  to  bail  in  cases  which  arc 
punishable  by  death  or  life  imprisonment? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:    It  has  been  so  interpreted 
by  the  rules  and  statute. 

DELEGATE  BAMBERGER:   In  what  other  respect  does 
Section  5-B  state  rights  which  are  not  implicit  in 
Section  8? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   Well,  as  I  tried  to  explain, 
Section  5-B  takes  away  and  say  that  he  must  be  admitted, 
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or  must  be  entitled  to  release  no  matter  what  crime  he  has 
committed,  just  so  it  isn't  capital,  and  it  gives  the 
judge  no  discretion  as  to  whether  or  not  he  should  release 
him,  whether  or  not  he  is  wanted  in  several  other  states. 

DELEGATE  JAMES:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   How  do  you  reconcile  the 
proposition  that  a  judge  may  deny  bail  on  the  grounds  that 
the  defendant  has  committed  a  crime  and  may  repeat  that 
crime?   How  do  you  reconcile  that  with  the  proposition, 
the  foundation  of  our  law  that  every  man  is  innocent,  pre- 
sumed innocent  until  proved  guilty? 

Are  you  suggesting  that  a  judge  may  hold  a 
person  on  the  grounds  that  he  has  --  before  trial ,  -- 
on  the  grounds  that  he  has  committed  a  particularly  dir,tast|e 
ful  crime? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   No,  but  his  record  has  a  whole 
lot  to  d  o  with  it. 

DELEGATE  JAMES:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Then  I  ask  you  how  you 
reconcile  that  proposition  with  the  presumption  of 
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1  innocensc? 

2  DELEGATE  JAMES:   Delegate  Child. 

3  DELEGATE  CHILD:   Well,  a  matter  of  fixing  bail 
*  has  nothing  to  do  with  the  presumption  of  innocense.   He 

5  is  entitled  to  bail  under  certain  conditions.   I  mean, 

6  the  amount  of  his  bail  is  the  only  thing  that  the  judi- 

7  cial  officer  has  to  pass  upon. 

8  DELEGATE  JAMES :   Delegate  Sherbow. 

9  DELEGATE  SHERBOW:   Delegate  Child,  in  line  with 

10  Delegate  Key's  questions,  is  it  not  a  fact  that  under 

11  this  provision  an  accused  is  mandatorily,  is  mandated  to 

12  release  if  --  no  matter  what  the  crime  may  be,  no  matter 

13  hov.'  dangerous  he  mav  be  to  society  or  to  himself,  provided 

14  only  that  the  court  can  set  the  bail  and  the  terms  to 

15  bring  him  back? 

16  How  can  you  incarcerate  a  man  and  set  terms 

17  to  bring  him  back? 

18  DELEGATE  CHILD:   Well,  I  think  that  is  true, 

19  yes,  sir. 

20  DELEGATE  JAMES :   Judge  Sherbow,  arc  you  in 

21  agreement  with  Judge  Child's  interpretation  of  the 
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language? 

DELEGATE  SHERBOW:  Absolutely.  I  don't  want  to 
debate  it  now.  I  don't  want  to  fall  in  the  error  of  some 
of  my  brothers  who  are  debating  with  Delegate  Child. 

DELEGATE  JAMES:   Delegate  Chabot. 

DELEGATE  CHABOT:   Judge  Child,  I  was  a  bit 
confused  by  some  of  your  answers  to  Delegate  Gill. 

Let's  assume  for  the  moment  that  5-B  would 
be  stricken  from  this  hill  of  rights.   Now,  would  you 
say  that  an  insane  person,  that  the  judge  would  decide  not 
to  release  an  insane  person  by  setting  a  high  bail  for 
him,  or  would  the  situation  be  that  an  insane  person 
would  not  be  released  because  he  would  be  committed  to 
the  examination  of  some  psychiatrist? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   If   a  person  was  brought  before 
a  judge  and  the  judge  had  any  doubt  of  his  sanity  or 
could  see  pretty  well  that  he  was  dealing  with  an  insane 
person,  rather  than  release  him  on  bail,  he  would  commit 
him  somewhere  where  he  would  not  be  of  danger  to  himself 
or  to  society,  and  net  release  him,  and  that  is  one  of 
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the  reasons  why  I  think  that  this  section  is  wrong. 

DELEGATE  JAMES:   Mr.  Chabot. 

DELEGATE  CHABOT:   So  the  device  the  judge  would 
use  would  not  be  the  setting  of  a  high  bail  but  rather  the 
committing  him  to  the  examination  of  some  psychiatrist? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   That  is  absolutely  right,  and 
this  section  as  it  is  written  would  prevent  the  judge 
from  doing  just  that. 

DELEGATE  JAMES:   Delegate  Chabot. 

DELEGATE  CKABOT :  In  what  way  would  that 
device,  that  is,  the  examination  by  psychiatrists,  be  for- 
bidden by  Section  5-B? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   Because  Section  5-B  says 
that  he  shall  be  entitled  to  release,  conditioned  only 
upon  such  bail  or  other  security  necessary  to  produce 
him  in  court. 

DELEGATE  JAMES :   Delegate  Chabot. 

DELEGATE  CHABOT:   Let  me  go  to  another  point. 
Did  I  understand  correctly  that  you  said  to  Delegate  Gill 
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1      that  a  judge,  if  5-B  were  not  part  of  our  Constitution, 
that  a  judge  could  decide  to  deny  bail,  or  set  extremely 
high  bail,  simply  based  on  his  prediction  that  the  accused 
4     is  apt  to  commit  crimes  in  the  future? 

DELEGATE  JAMES :   Delegate  Child. 
DELEGATE  CHILD:   I  would  say  so,  yes. 

7  DELEGATE  JAMES:   Delegate  Chabot. 

8  DELEGATE  CHABOT:   And  do  you  feel  that  that 

9  prediction  would  not  be  a  proper  basis  for  denying  bail 

10  if  Section  5-B  were  ir  our  Constitution? 

11  DELEGATE  JAMES:   Delegate  Child. 

12  DELEGATE  CHILD:   Right. 

13  DELEGATE  CHABOT:   Thank  you. 

14  DELEGATE  JAMES:   Delegate  Hargrove. 

15  DELEGATE  HARGROVE:   Judge  Child,  in  your  com- 
15     mittee,  on  this  question,  did  you  consider  the  cases 

i 

17     dealing  withthe  criteria  for  setting  bail  on  purpose? 

13  I  have  in  mind,  do  you  find  any  cases  which  allow 

19  |    the  court  the  discretion  in  determining  a  prior  criminal 

20  record  as  a  basis  for  the  setting  of  bail? 

21  DELEGATE  JA?'ES :   Delegate  Child. 
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DELEGATE  CHILD:   There  is  none  in  Maryland,  be- 
cause this  section  which  we  now  have  in  the  Constitution 
has  acted  so  well  that  I  couldn't  find  under  the  Consti- 
tutional provision  here  any  decision  which  has  gone  to 
the  Court  of  Appeals  regarding  bail  under  that. 

DELEGATE  JAMES :   Delegate  Hargrove. 

DELEGATE  HARGROVE.   Did  you  check  the  Federal 
authorities,  where  thsy  do  have  some  cases  dealing  with 
the  setting  of  bail?   I  belive  the  only  criteria  used 
in  any  case  that  I  have  seen  is  the  question  of  whether 
or  not  for  the  person  facing  a  trial,--  as  to  whether 
or  not  he  has  a  prior  criminal  record. 

Did  your  committee  consider  this? 

DELEGATE  JAMES:   Judge  Child. 

DELEGATE  CHILD:   I  don't  know  what  the  so-called 
majority,  which  is  now  the  minority,  considered,  because 
I  was  perfectly  satisfied,  have  always  been  satisfied  with 
the  old  Constitutional  provision,  and  I  don't  think  wo 
need  anything  else,  in  view  of  the  statutes  and  the  rule 
which  lias  been  passed  under  them. 

DELEGATE  JAMES :   Delecate  Hargrove. 
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DELEGATE  HARGROVE:   My  question  is  whether  or 
not  your  position  is  consistent  with  the  legal  opinion, 
that  is,  on  the  question  of  the  setting  of  bail,  whether 
or  not  you  can  deny  a  person  the  right  to  bail  simply 
because  you  feel  he  is  going  to  commit  a  crime,  as 
opposed  to  setting  a  bail  regardless  of  how  much  it  is. 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   Not  the  setting  of  bail,  but 
the  amount  of  bail. 

DELEGATE  JAMES:   Delegate  Hargrove. 

DELEGATE  HARGROVE:   Then  the  provision  in 
Section  5-B  and  Section  8  would  under  those  circumstances, 
you  would  need  both,  wouldn't  you,  because  excessive 
bail  would  be  another  question,  wouldn't  it? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   Excessive  bail  is  a  natter 
of  --  bail  is  always  a  matter  of  the  determination  of  the 
judicial  officer,  whoever  he  may  be. 

DELEGATE  JAMES:   Delegate  Hargrove. 

DELEGATE  HARGROVE:   I  think  my  question  is, 
isn't  the  excessive  bail  a  separate  and  distinct  question 
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1  of  a  violation  of  a  right  as  opposed  to  the  question  of 

2  setting  bail,  period? 

3  In  other  words,  setting  a  bail,  denying 

4  a  bail  and  the  question  of  excessive  bail  are  two  dif- 

5  ferent  propositions,  that  pertain  to  the  rights  of  indi- 

6  viduals. 

7  DELEGATE  CHILD:   I  don't  think  so. 

8  DELEGATE  JAMES:   Delegate  Bothe. 

9  DELEGATE  BOTHE:   Delegate  Child,  you  have 

10  referred  several  tines  in  your  discussion  and  in  answering 

11  questions  to  the  potential  dangerousness  of  this  cir- 

12  cumstance,  and  you  have  cited  that  people  who  might  go 

13  out  pending  trial  and  commit  additional  crimes  ought  per- 

14  haps  be  retained  at  the  discretion  of  the  court. 

15  You  are  awc.re ,  I  am  sure,  that  for  all  but 

15  capital  cases  in  this;  state  right  now  a  person  is  entitled 

17  to  the  setting  of  bail  in  some  amount. 

19  DELEGATE  JAMES :   Delegate  Child. 

19  j  DELEGATE  CHILD:   In  judgment  cases? 

20  DELEGATE  BOTHE:   Using  your  example  of  the 

21  individual  who  has  a.ssaulted  and  who  the  court  might 
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believe  further  dangerous  acts  if  released  on  bail. 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   You  say  a  person  in  capital 
cases  is  entitled  to  bail  now? 

DELEGATE  JAMES:   Delegate  Bothe. 

DELEGATE  BOTHE:   No,  in  all  but  capital  cases, 
you  as  a  judge  would  have  to  set  bail  in  some  amount. 
Isn't  that  correct? 

DELEGATE  CHILD:   That  is  right. 

DELEGATE  JAMES:   Delegate  Bothe. 

DELEGATE  BOTHE:   If  the  man  who  is  appearing 
before  you  happens  to  be  a  man  of  means,  you  would  have 
to  release  him  in  bail  at  some  amount,  would  you  not? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   IF  it  wasn't  a  capital 
case,  I  would  say  so,  yes. 

DELEGATE  JAMES:   Delegate  Bothe. 

DELEGATE  BOTHE:   Is  it  your  belief  that 
because  a  man  has  no  money  to  pay  the  professional 
bondsman  to  release  him,  that  he  should  be  held  for  that 
reason  alone? 
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DELEGATE  CHILD:   No. 


DELEGATE  JAMES:   Delegate  Bothe . 

DELEGATE  BOTIIE :   How  then  would  you  distinguish 
the  two  situations,  where  you  have  a  dangerous  individual 
who  has  funds  to  pay  a  bondsman  and  a  dangerous  individual 
who  does  not? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   Well,  in  either  case,  bail 
would  be  set.   In  two  like  cases  the  bail  would  be  set 
in  possibly  the  same  amount.  If  one  person  pays  it  he 
could  be  released.   If  the  otier  person  couldn't,  he  cer- 
tainly shouldn't  be  turned  loose  and  maybe  the  state 
could  never  apprehend  him,  and  maybe  it  might  take 
several  years  and  thousands  of  dollars  to  apprehend 
him. 

DELEGATE  JAMES:   Delegate  Bothe. 

DELEGATE  BOTHE:   It  is  your  view,  however, 
if  he  is  a  rich,  dangerous  man,  he  should  be  released, 
if  he  is  a  poor  man  he  should  be  incarcerated? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   Not  at  all.   The  treatment  is 
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the  same. 

DELEGATE  JAMES:   Delegate  Bothe . 

DELEGATE  BOTHE:   You  mean  both  individuals 
remain  in  jail  or  both  go  free,  or  one  does  and  the 
other  doesn't? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   One  does  and  the  other  doesn't, 
because  one  can  furnish  the  bail  and  the  other  can't. 

DELEGATE  BOTHE:   Is  it  your  view  that  that  is  a 
fair  way  to  approach  the  circumstance? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   I  don't  know  of  any  other  way 
to  secure  a  man's  appearance  in  court. 

DELEGATE  JAMES:   Delegate  Bothe. 

DELEGATE  BOTHE:  Judge  Child,  as  a  member  of  the 
committee,  you  heard  considerable  evidence,  did  you  not, 
that  the  present  system  of  requiring  the  posting  of  pro- 
fessional bail  through  bondsmen  did  not  work  any  better 
than  the  various  experiments  that  have  been  tried  in 
Baltimore  and  in  other  parts  of  the  country? 

DELEGATE  JAMES:   delegate  Child. 
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DELEGATE  CHILD:  Those  were  for  minor  offenses. 

DELEGATE  BOTHE:   Are  you  sure  of  that? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   All  the  testimony  that  I 
heard. 

DELEGATE  JAMES:   Delegate  Bothc. 

DELEGATE  BOTHE:   I  believe  you  weren't  present 
perhaps  during  some  of  the  testimony. 

DELEGATE  JAMES:   Delegate  Bothe ,  that  is  not  a 
question,  is  it? 

DELEGATE  BOTHE:   Did  you  hear  all  the  testimony 
that  came  before  the  Committee  on  the  subject? 

DELEGATE  CHILD:  I  don't  know. 

DELEGATE  JAMES:   Do  you  have  further  questions, 
Delegate  Bothe? 

DELEGATE  BOTHE :   Do  you  fool,  Judge  Child,  that 
the  present  system  of  professional  bond-posting  is  workable: 
and  realistic? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   I  don't  have  enough  knowledge 
on  that   to  talk  about  it.   We  don't  have  bondsmen  in  the 
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1  county.   People  who  will  comr.it  rather  serious  crimes,  if 

2  they  have  a  clear  record  before  and  we  know  they  are  going 

3  to  appear  in  court,  can  be  released  on  very  nominal 

4  bond. 

5  DELEGATE  JAMES:   Delegate  Bennett. 

6  DELEGATE  EENNETT :   Judge  Child,  you  indicated 

7  your  satisfaction  with  the  recent  statute  passed  in  1965. 

8  DELEGATE  CHILD:   No,  sir,  I  did  not.   I  did  not 

9  indicate  any  dissatisfaction  with  the  statute.   My  point 

10  was  that  under  our  present  Constitutional  language,  you 

11  could  pass  that  statute  which  they  did  and  could  pass 

12  any  more  lenient  statute,  and  therefore  you  didn't  need  th^ 

13  new  language  in  the  Constitution. 

14  DELEGATE  JAMES:   Delegate  Bennett. 

15  DELEGATE  BENNETT:   Well,  Judge  Child,  setting 
15  aside  for  the  moment  whether  or  not  you  are  satisfied 
17  with  that  statute,  what  remedy  would  an  individual  have 
19  who  was  commited  arbitrarily  to  jail  now  in  order  to 

19  prevent  him_  from  what  the  judge  might  think  was  some 

20  dangerous  act? 

21  DELEGATE  JAMES:   Delegate  Child. 
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1  DELEGATE  CHILD:   He  always  has  the  right  of 

2  writ  of  habeas  corpus  to  appear,  make  the  state  show 

evidence  why   he  should  be  held. 

9 

^  DELEGATE  JAMES:   Delegate  Bennett. 

DELEGATE  BENNETT :   That  is  rather  a  weak 
weapon,  isn't  it,  Judge? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   It  is  what? 

DELEGATE  BENNETT:   It  is  rather  a  weak  remedy 
he  has  to  file  for  writ  of  habeas  corpus. 


5 
6 
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11  DELEGATE  JAMES :   Delegate  Child. 
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DELEGATE  CHILD:   It  is  one  of  the  strongest 
remedies  in  the  entire  section  of  law. 

DELEGATE  JAMES:  Delegate  Bennett. 

DELEGATE  BENNETT:   I  will  debate  that  with 
you  further,  but  do  you  feel  it  is  the  only  remedy  he  has 
under  that  act  if  he  was  committed  for  preventive  inten- 
tion, which  in  fact  it  is,  and  that  would  be  the  writ 
of  habeas  corpus? 

DELEGATE  JAMES:   Delegate  Child. 

DELEGATE  CHILD:   Well,  if  he  didn't  choose,  or 
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1  if  he  couldn't  furnish  bail  or  if  he  decided  that  he 

2  didn't  want  to  furnish  bail,  if  he  wanted  to  make  the 
j     state  show  it  and  under  the  law  the  judge  must  hear  a 

4  writ  of  habeas  corpus  very,  very  promptly. 

5  DELEGATE  JAMES:   Delegate  Grant. 
5               DELEGATE  GRANT:   Judge  Ghild,  assuming  that 
rj             Section  B  was  kept  in  the  Constitution,  would  it  be 
q     acceptable  to  you  if  the  words  were  added  to  it, "unless 
g            public  safety  would  otherwise  require"? 

10  DELEGATE  JAMES :   Delegate  Child. 

11  DELEGATE  CHILD:   Well,  I  think  it  would  be  very 
2_2     unwise  to  keep  it  in  there  at  all  under  the  present  languagle 
,-  DELEGATE  JAMES :   Delegate  Ciconc. 

DELEGATE  CICONE:   Judge  Child,  in  view  of  ~ome 
of  the  questions  asked  about  whether  you  thought  it  van 
proper  that  a  rich  man  who  could  afford. bail  -- 

DELEGATE  CHILD:   Pardon  me,  I  didn't  hear  the 
first  part  of  the  auostion. 

DELEGATE  CICONE:   I  am  a  little  mixed  up  on 
some  of  those  questions. 

I  thought  I  had  it  clear.   I  would  like  to  ask 
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this  question  about  Section  8.   There  has  been  much  said 

1 

here  that  if  a  man  had  money  and  could  pay  his  bail  to  be 

- 

2 

released,  for  the  same  crime  that  a  poor  man  who  could 

3 

not  pay  bail  would  not  be  released. 

4 

Under  Section  8  where  it  says  excessive  bail 

5 

shall  not  be  required,  does  this  not  also  mean,  this  does 

6 

not  mean  excessive  bail  but  under  Section  8  if  it  was 

7 

the  discretion  of  the  court,  a  nan  could  still  be  re- 

8 

leased  on  his  own  recognizance  without  any  bail,  could 

9 

he  not? 

10 

DELEGATE  JAMES:   Delegate  Child. 

11 

DELEGATE  CHILD:   Under  either  section. 

12 

DELEGATE  JAMES:   Delegate  Cicone. 

13 

DELEGATE  CICONE:   Under  Section  8, so  it 

14 

wouldn't  necessarily  mean  that  you  would  have  to  have 

15 

this  specifically,  that  he  shall  be  released.   It  could 

16 

also  be  the  same  result  under  Section  A  of  Section  8,  that 

17 

not  excessive  bail  but  no  bail.   He  could  still  be  released 

/ 

18 

could  he  not? 

19 

DELEGATE  JAMES:   Delegate  Child. 

20 

DELEGATE  CHILD:   Of  course,  his  own  recognizance, 

21 
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that  is  really  bail,  but  it  is  a  bond  signed  by  himself 
with  no  security. 

DELEGATE  JAMES:   Delegate  Cicone. 

DELEGATE  CICONE:   No  monetary  security,  that 
is  correct,  so  you  could  accomplish  what  you  want  to 
accomplish  in  Section  B  under  Section  8  for  -the  so-called 
rich  man  vs.  poor  man,  isn't  that  correct? 

DELEGATE  JAMES :   Delegate  Child. 

DELEGATE  CHILD:   Absolutely,  you  could  accom- 
plish anything  under  Section  8  that  you  could  accomplish 
under  this. 

DELEGATE  JAMES:   Delegate  Cicone. 

DELEGATE  CICONE:   Then  it  is  my  understanding 
thatin  Section  E  of  Section  5,  you  make  it  almost 
mandatory  that  a  man  rust  be  released;  is  that  right? 

DELEGATE  JAMES :   Delegate  Child. 

DELEGATE  CHILD:   That  is  correct. 

DELEGATE  JAMES:   Delegate  Clagett. 

DELEGATE  CLAGETT:   Delegate  Child,  I  want  to 
refer  to  one  of  your  answers  to  Delegate  Key  a  few 
minutes  ago. 
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1  Referring  to  the  latter  part  of  Section  B  ,  if 

2  the  judge  concludes  that  no  terms  or  any  amount  of  bail 

3  would  secure  the  appearance  of  an  individual  defendant  or 
^  accused  before  the  court,  would  he  have  any  discretion 

5  whatsoever  to  incarcerate  or  would  he  be  required  to 

6  release  under  the  terms  of  Section  B? 

7  DELEGATE  JAMES:  Delegate  Child. 

8  DELEGATE  CHILD:   I  think  that  he  would,  Dele- 

9  gate  Clagett,  and  that  is  my  main  objection  to  the 

10  language  of  this  section. 

11  DELEGATE  CLAGETT:   In  other  words,  he  would  be 

12  required  to  release  that  man  after  determining  a  standard 

13  which  would  be  reasonable  in  relation  to  the  average 

14  situation  where  such  a  similar  crime  was  involved? 

15  DELEGATE  JAMES:   Delegate  Child. 

16  DELEGATE  CHILD:   I  think  you  have  stated  it 

17  very,  very  well. 

19  DELEGATE  JAMES:   Any  further  questions  for  the 

19  purpose  of  clarification? 

20  If  there  are  no  further  questions,  do  you  have 

21  the  amendment,  Judge  Child? 


Court  Hrporlrr, 


THE  JACK    SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Bnltimore,  ManrUod  21202 


539-6760 


9086 


1  DELEGATE  CHILD:   This  is  Amendment  A. 

2  DELEGATE  JAMES:   Amendment  A.   Please  dis- 

3  tribute  Amendment  A. 

^  As  soon  as  the  amendment  has  been  distributed 

5  I  will  ask  the  Clerk  to  read  the  amendment. 
G  For  what  purpose  does  Delegate  Winslow  rise? 

7  DELEGATE  WINSLOW:   A  point  of  personal  privi- 

8  lege,  Mr.  Chairman. 

9  DELEGATE  JAMES:   Did  you  state  personal  privilege 

10  DELEGATE  WINSLOW:   Yes,  sir. 

11  May  I  announce,  sir,  that  in  the  gallery  over 

12  the  rostrum  are  71  students  from  the  Ridgely  Junior 

13  High  School,  Baltimore  County,  together  with  their 

14  teachers,  Mrs.  Johnson,  Miss  Knachel,  Mr.  Parker,  and 

15  Mr.  Emerick. 

16  I  hope  the  committee  will  join  me  in  making 

17  them  feel  welcome. 

18  DELEGATE  JAMES:   We  are  very  happy  to  welcome 

19  this  fine  group.   (Applause.) 

20  DELEGATE  JAMES:   The  Chair  recognizes  Delegate 

21  Child. 
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1  DELEGATE  CHILD:   For  the  record,  my  grandson, 

2  Godfrey  Byrd  Child,  is  with  the  bunch. 

3  DELEGATE  JAMES:   We  are  glad  to  have  him  with 

4  us. 

5  This  will  be  Amendment  Number  12.   The  Clerk 

6  will  read  the  amendment 

7  MR.  QUILLEN:   Amendment  Number  12  to  Minority 

8  Report  RP-l(A),  by  Delegates  Child,  Beachley,  Burgess, 

9  Dabrowski,  Groh ,  Ilardwicke,  Hostetter,  Price,  Weidomeyer 

10  On  page  3,  Section  5  Rights  of  Accused,  in  line 

11  3  strike  out  the  following:  " (A) " ; 

12  And  strike  out  all  of  lines  14  through  19, 

13  inclusive. 

14  DELEGATE  JAMES:   Judge  Child,  do  you  wish  to 

15  amplify  your  presentation? 

DELEGATE  CHILD:   How  much  controlled  time  do 


17     we  have,  Mr.  Chairman? 


18 
19 
20 


DELEGATE  JAMES:   The  controlled  time  is  15 
minutes.   You  have  15  minutes  of  controlled  time. 

DELEGATE  CHILD:   I  have  said  about  all  I  want 


21     to  say.   I  will  allot  three  minutes  of  our  controlled  time 
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to  a  U .  S.  Commissioner  who  is  a  member  of  our  Committee, 
Delegate  Burgess. 

DELEGATE  JAMES:   Delegate  Burgess. 

DELEGATE  BURGESS:   Ladies  and  gentlemen,  I 
ar.  av/are  of  the  peculiar  set  of  circumstances  in  this 
situation.   I  was  the  co-sponsor  of  a  proposal  to  accom- 
plish much  of  what  is  set  out  in  Section  5,  sub-paragraph 
B. 

However,  I  nust  admit  that  Judge  Child  converted 
me.   Frankly,  my  work,  as  the  judge  mentioned,  entails 
working  with  the  Bail  Reform  Act  of  1966,  which  is  of 
course  in  the  Federal  System. 

The  Bail  Reform  Act  of  '66  was  enacted  by 
Congress  under  Constitutional  provisions  very  similar  to 
that  appearing  in  Section  B-A.   The  Pail  Reform  Act  of 
1966,  although  a  Federal  instrument,  is  considered  to 
be  a  model  in  this  area. 

There  are  various  criteria  set  down  for  the 
release   of  individuals  charged  with  crimes.   The  Bail 
Reform  Act  of  1966  recognizes  that  somebody  has  got 
to  make  a  value  judgment,  some^odv  has  got  to  consider 
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1  this  individual  appearing  before  them.   They  have  got 

to  consider  the  background  data  available  or  lack 

5  thereof  in  trying  to  make  the  determination  as  to 

4  whether  or  not  it  is  reasonable  to  conclude  this  individual 

5  would  be  present  for  such  basic  things  as  preliminary 

6  examination. 

Now,  basically  the  initial  contact  with  a 

judicial  officer  is  for  the  purpose  of  setting  bond, 

9  and  determining  whether  or  not  this  person  should  in 

10  fact  be  held  long. 

11  At  this  time,  the  judicial  officer  has  to  make 

12  several  judgments,  number  one,  in  determining  whether  or 

13  not  it  appears  that  there  has  been  some  crime  committed, 

14  and  secondly,  wehther  or  not  it  is  reasonable  to  conclude 

25  that  this  person  may  have  committed  that  crime. 

26  If  those  first  answers  to  those  first  two 

27  questions  are  yes,  then  the  judicial  officer  is  going 
29  to  have  to  make  a  determination  as  to  how  can  he  best 
29  assure  that  this  individual  will  appear  before  him  at 

20  the  time  set  for  proper  examination. 

21  Now,  if  this  is  not  --  this  is  not  adjudication 


Court  Rrportrri 


THE   JACK    SAXOMON    REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


9090 


1  of  guilt  or  innocense.   It  is  merely  a  determination  of 

■  reasonableness  or  probable  cause. 

3  It  isn't  really  that.   It  is  in  substance  a 

*  value  judgment  at  this  time;  a  formal  determination  of 

5  probable  cause,  can  be  and  usually  is  made  at  a  later 

6  date,  when  this  individual  appears  before  the  judicial 

7  officer. 

8  At  that  time,  he  most  likely  will  be  represented 

9  by  counsel.   At  that  time,  he  can  make  a  representation  as 

10  )  to  he  innocense  or  his  non-connection  with  the  alleged 

i 

11  crime,  or  the  argument  that  no  crime  has  in  fact  occurred. 

12  There  is  no  way  for  the  judicial  officer  under 

13  the  provisions,  as  I  see  it,  in  Section  5-P,  to  make  this 

14  value  judgment.   If  he  is  obliged  to  release  this  individua 

15  upon  setting  of  a  dollar  figure;  bail  is  not  intended  to 

16  be  a  form  of  punishment.   It  is  not  intended  to  neces- 

17  sarily  be  a  form  of  protecting  the  public,  although  it 

18  does  work  that  way. 

19  A  judicial  officer  has  to  make  this  considera- 

20  tion  whether  he  does  it  consciously   or  not.   It  is  a  thing 

21  that  he  must  consider.   He  has  to  weigh  to  some  extent 
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^     the  rights  of  this  individual,  which  must  be  protected,  to 
2     some  extent  with  the  rights  of  the  public  in  general. 

If  the  man  is  a  menace  to  himself  or  others,  he 
a  has  to  make  a  judgment  at  that  time.   Somebody  has  got  to 

do  it. 
m  The  judicial  officer  has  got  to  have  that 

„  discretion  or  the  system  will  suffer  as  will  the 

public . 

THE  CHAIRMAN:  Delegate  Bothe . 

DELEGATE  BOTHE:   Mr.  Chairman,  do  I  understand 
that  as  the  leader  for  the  majority  report,  that  we  have 
15  minutes  of  controlled  time  and  that  that  will  be  the 
only  controlled  opportunity  to  answer   or  to  speak  to  the 
many  issues   that  have  been  raised  in  connection  with 
this  recommendation? 

THE  CHAIRMAN:   That  is  correct. 
DELEGATE  BOTHE:   I  will  have  to  answer  a  ques- 
tion that  was  asked  of  Judge  Child,  and  which  we  submit 
he  ansvorer1  correctly. 

Delegate  Clagett  is  concerned  and  certainly 
rightly,  that  the  court  would  not  under  any  conditions  be 
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y  entitled  to  incarcerate  a  person  under  the  provisions. 

2  That  is   absolutely  not  the  intent  of  the  pro- 

vision at  all.   The  intent  is  that  an  accused  be  held  sub- 
4     ject  only  to  those  conditions  or  terms,  whatever  they  may 
be,  and  incarceration  may  be  one  of  them,  which  will 
insure  his  appearance  in  court. 
„  There  is  nothing  in  this  proposal  that  will 

a     prevent  the  Court  from  exercising  discretion  in 
g     detcrrining  whether  or  not  the  accused  must  be  incar- 
,q     cerated  or  what  terms  must  be  set  forth  in  order  tc  as- 
,,     sure  his  appearance. 

It  is  merely  the  statement  of  a  very  fundamental 
principle  that  no  personal  shall  be  held  without  justifi- 
cation.  It  is  a  very  personal  right  that  we  are  talking 
about  here. 

Judgo  Child  mentions  that  he  doesn't  feci  that 
this  is  the  kind  of  a  thing  that  the  Constitution  should 
guarantee.  I  say  that  it  is  the  most  important  thing  a 
Constitution  can  guarantee,  and  that  is  that  a  person  will 
not  be  picked  up  off  the  streets  and  held  in  jail  for  an 
indefinite  period,  an  innocent  person,  a  person  who  is 
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presumably  innocent,  for  the  simple  reason  that  he  doesn't 
have  the  money  to  pay  a 'professional  bondsman. 

Now,  I  believe  Delegate  James  was  prepared 
to  say  a  few  words  on  this  situation  as  it  applies  to  the 
work  of  the  General  Assembly,  and  I  will  allot  him  three 
minutes  for  that  purpose . 

THE  CHAIRMAN:   I  will  come  back  to  you;  Delegate 
Child. 

DELEGATE  CHILD:   I  will  allot  three  minutes  to 
Delegate  Groh . 

THE  CHAIRMAN:   Delegate  Groh. 

DELGATE  GROH:   Mr .  Chairman,  fellow  delegates, 
my  main  reason  for  joining  on  this  minority  report  are 
the  following:  of  course  we  do  not  have  any  Constitutional 
guarantee  in  the  Constitution  now  as  to  right  to  bail. 

I  feci  that  putting  in  a  provision  like  this, 
we  are  establishing  this  as  a  right.  I  feel  that  as  a 
result  the  courts  will  construe  this  as  pre-empting  the 
Federal,  and  because  of  that,  I  think  the  language  here 
is  very  limiting  in  that  as  you  will  note,  the  language 
does  not  give  the  right     --  in  capital  cases  or  in 
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life  imprisonment  cases. 

Today  you  dc  have  a  right  where  the  penalty 
might  be  life  imprisonment,  to  bail.   This  takes  away  that 
right.   It  also  is  not  clear  from  the  language  whether 
or  not  the  existing  law,  common  law  in  the  state   that 
permits  at  the  discretion  of  the  judge  in  capital 
cases,  the  person  to  be  released  on  bail  --  would  apply. 

I  feel  that  this  is  restrictive  in  that  sense. 
For  that  reason  I  might  point  out  to  you  the  existing 
rules  of  course  permit  bail  in  all  cases,  except  capital 
cases  and  make  it  discretionary  as  far  as  capital 
cases  are  concerned. 

I  say  that  the  committee  report  seems  to  say 
that  they  assume  that  with  this  language  you  will  still 
have  the  existing  rights.   It  would  still  be  discretionary 
in  capital  cases,  andvou  will  have  all  the  existing 
rights,  but  I  urge  upon  you  that  there  is  grave  question, 
if  you  can  have  your  cake  and  eat  it  too, in  this  situa- 
tion. 

Once  you  start  spelling  it  out  specifically  it 
would  seem  to  me  it  would  exclude  any  other  rights  that 
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1  you  have  today. 

2  I  think  I  would  go  along  with  this  if  it  was 

3  broadened,  but  I  think  you  are  very  much  limiting  the 

4  right  which  we  do  enjcy  today  by  this  section. 

g  I  might  also  point  out  that   today,  if  you 

5  have  the  funds,  you  can  get  out  on  bail.   This  would  mean 
7      that  if  you  have  the  funds  in  the  future,  the  judge  could 
9      refuse  to  permit  you  to  have  bail  if  for  some  other  reason 
9     he  did  not  want  you  to  get  out,  which  is  good  in  some 

10     respects,  but  not  so  good  in  others,  and  that  I  can  see  it 

\\  abused  in  several  instances. 

12  Thank  you. 

T*  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

James  for  three  minutes. 

15  DELEGATE  JAMES:   Mr.  Chairman,  fellow  delegates, 

,fi     I  have  been  very  much  interested  in  this  subject  since 
I  began  the  practice  of  law  in  1937. 

I  helped  get  a  bill  through  the  legislature  be- 
fore I  even  became  a  member,  which  provided  for  a  waiver 
of  indictment  and  trial  on  the  presentation  of  informa- 
tion.  My  observation  as  a  practicing  lawyer   and  as  a 
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trial  magistrate  over  this  period  is  one  of  the  most 
discriminating  things  in  the  administration  of  justice 
is  the  requirement  of  bail  or  the  alternative  of  in- 
carceration. 

This  certainly  means  that  justice  must  be 
administered  upon  an  economic  basis,  and  it  defies  the 
idea  that  every  man  is  equal  before  the  law. 

We  have  been  making  some  progress  in  this  area. 
I  initiated  a  bill  before  the  legislative  council  several 
years  ago  which  ultimately  was  passed  to  provide  for 
release  upon  the  man's  own  recognizance  in  a  proper  case. 
Prior  to  that  the  Court  of  Appeals  passed  a  rule  but  the 
Court  of  Appeals  rule  only  applied  to  the  circuit  court. 

The  real  problem  is  before  the  courts  of 
limited  jurisdiction. 

One  of  the  problems  in  the  administration  of 
justice  in  the  lower  courts,  even  with  the  statute,  is 
that  because  we  have  an  inefficient  system  of  adminis- 
tration of  the  court  system,  many  of  the  judges  simply  pay 
no  attention  to  the  statute. 

:*:ow,  if  we  had  a  Constitutional  provision  which 
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would  really  in  a  sense  recognize  our  present  practice, 
it  would  make  the  right  of  release  more  prominent,  and 
at  the  same  tine  reserving  to  the  court  the  right  to 
fix  reasonable  bail  where  it  became  necessary  to  require 
the  person  to  appear,  or  even  under  the  other  terms,  the 
language  of  this  section,  to  require  incarceration,  it 
seems  to  me  that  it  would  become  imprinted  upon  the 
mind  of  all  courts  regardless  of  the  administrative  system 
that  this  was  a  right,  of  course  subject  to  discretion, 
but  a  right  to  be  utilized  in  a  reasonable  manner. 

And  I  feel  that  it  would  provide  a  Constitu- 
tional barrier  against  discrimination  upon  an  economic 
basis . 

THE  CHAIRMAN:   Delegate  Child.  • 

DELEGATE  CHILD:  Mr.  Chairman,  I  allot  five 
minutes  to  Delegate  Sherbow. 

THE  CHAIRMAN:   Delegate  Sherbow. 

DELEGATE  SKERBOV7:  Mr.  Chairman,  ladies  and 
gentlemen,  I  hope  that  you  will  vote  for  the  minority 
report,  or  rather  for  the  amendment. 

All  that  the  majority  seeks  to  do  is  excellent 
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but  ought  not  to  be  written  into  the  Constitution  as 
badly,  and  I  use  that  word  very,  very  carefully,  as  badly 
as  Section  5-D  is  written. 

Let  me  star';  at  the   very  beginning. 

Even  in  capital  cases   bail  is  permitted  and 
I  assure  Delegate  Bennett,  that  writs  of  habeas  corpus 
for  this  purpose  are  not  restrictive  where  a  defendant  is 
concerned,  because  this  is  almost  routine,  certainly  in 
Baltimore  City,  and  there  are  many  instances  involving 
capital  cases  where  a  wife  in  defending  herssLf  may  have 
killed  someone  and  th2  courts  will  release,  even  on 
their  own  recognizance. 

Now,  we  have  a  statute;  it  is  an  excellent  sta- 
tute.  I  commend  what  the  legislature  has  done  and  I 
would  urge  Delegate  James  to  continue  the  work  of  the 
legislature  in  this  field  rather  than  to  draft  a  bad 
Constitutional  section. 

In  Baltimore  City,  we  are  now  engaged  in  a  wonder 
ful   project  of  releasing  people  who  are  accused  of  crime 
simply  on  the  study  that  is  made  by  competent  social 
workers,  people  trained  to  make  an  examination  into 


Court  Rrportrri 


THE  JACK   SALOMON   REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


9099 


1  whether  or  not  these  people  ought  to  be  released  on  their 

2  own  recognizance. 

3  Sorry  to  say,  the  money  for  this  project  is 

4  running  out, and  many  people  who   ought  to  be  released  are 

5  not  being  released,  not  because  of  bad  administration, 
5      not  because  judges  won't  listen,  but  simply  because  the 
7      funds  are  not  available  for  the  studies  to  be  made. 

3  Now,  you  ask  me,  what  is  wrong  with  this 

9  language.  First,  it  is  statutory.  It  ought  to  be  in  the 
10  statutes.  The  statutes  are  good.  They  ought  to  be 
H      expanded. 

12  !  fought  for  this  for  a  long,  long  time,  and  I 

i*      am  happy  to  see  the  day  that  this  is  taking  place,  where 
14     You  don't  have  to  go  to  a  professional  bondsman,  but 
here  is  what  is  required  under  the  circumstances. 

Last  night  I  wrote  out  what  I  thought  was  an 
extreme  case,  but  there  isn't  anything  extreme  about  it, 
as  I  think.   Bear  with  me  for  just  a  minute  or  so. 
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,g  Suppose  three  or  four  of  us  delegates  were 
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walking  by  this  State  House  and  somebody  from  the  rooftop 
is  shooting  at  us  with  a  rifle.   Fortunately,  two  of  us 
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escape.   Only  one  is  hit,  but  not  killed.   Therefore,  it 
is  not  a  capital  case. 

This  man  clearly,  from  the  outward  appearances, 
is  homicidal.   The  police  rush  to  get  him  and  he  threatens 
to  jump  and  commit  suicide.   Clearly,  he  is  suicidal. 

Bear  in  mind,  this  is  not  a  capital  case. 

Under  this  section  he  is  the  accused.   There  is 
no  capital  case.   He  is  entitled  to  release  pending 
trial,  conditioned  only  upon  these  situations;  upon 
such  bail,  or  other  terms  are  are  reasonably  necessary 
to  secure  his  appearance  before  the  court. 

How  could  you  set  terms  that  are  reasonably 
necessary  to  insure  his  appearance  before  the  court  and 
make  those  terms  a  form  of  incarceration?   What  becomes 
of  the  discretion  of  the  judge,  who  wants  to  send  this 
man  to  Spring  Grove  to  psychiatric  examination?   What 
becomes  of  the  court's  discretion  to  determine  whether  or 
not  for  the  man's  own  safety  he  ought  to  be  allowed  out? 

I.  am  saying  to  you,  this  is  a  badly  drawn 
section.   It  has  no  place  in  the  Constitution  because 
everything  that  we  want  for  the  protection  of  the  accused 
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1  and  for  the  protection  of  society  can  be  accomplished  by 

2  the  statute. 

3  THE  CHAIRMAN:   You  have  less  than  a  minute, 

4  Delegate  Sherbow. 

5  DELEGATE  SHERBOW:   I  am  all  for  it.   I  an  sure 

6  all  of  you  are.   What  I  am  saying  to  you  is,  we  ought 

7  to  strike  down  Section  B  completely.   Accomplish  these 
9     tremendous  steps  forward  that  are  now  taking  place  in 
9     this  wide  field  and  continue  them  with  all  the  help  we 

10  can  get  from  the  General  Assembly  and  every  other  agency 

11  of  government  that  will  help  us,  but  this  is  bad. 

12  I  urge  you  to  vote  for  the  amendment. 

13  THE  CHAIRMAN:   Delegate  Bothe . 

DELEGATE  BOTHE:   How  much  time  do  we  have 

jc     remaining,  please? 

THE  CHAIRMAN:   You  have  a  little  over  ten 
minutes . 

DELEGATE  BOTHE:   I  will  vield  three  minutes  to 
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}q     Delegate  Fox. 

THE  CHAIRMAN:   Delegate  Fox. 

DELEGATE  FOX:   Mr.  Chairman,  ladies  and 
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gentlemen  of  the  committee,  in  connection  with  Judge 
Sherbow's  remarks,  I  would  refer  to  the  back  page  of 
the  Horning  Sun,  which  says,  that  a  28-year-old 
mother  of  an  infant  child  who  had  been  held  in  jail  with- 
out bail  since  November  19  on  an  arson  charge  yesterday 
v/on  release  on  $1,000  bail  after  habeas  corpus  hearings 
before  Judge  Shirley  B.  Jones. 

The  problem  with  bail  in  Maryland  is  not  so 
much  in  the  cases  where  you  can  get  your  client  before 
a  judge,  but  the  problem  is  when  they  are  arrested  on 
Friday  night,  you  can't  find  a  judge  until  sometimes 
Monday  afternoon,  or  Monday  morning,  and  the  client 
stays  in  jail  for  that  period  of  time. 

Part  of  the  problem  of  course  is  that  the  police 
officer  hasn't  in  his  discretion  whether  or  not  to  take 
the  person  into  custody  and  there  is  nothing  he  can  do  but 
lock  him  up.    He  takes  him  down  to  jail  and  the  jailer 
says  there  is  nothing  he  can  do  but  hold  him,  until 
there  is  a  collateral  of  two  or  three  hundred  dollars, 
and  the  man  isn't  able  to  get  it  on  Friday  night,  or  if 
it  happened  on  Saturday  night. 


Court  Rtporttrt 


THE  JACK    SALOMON   REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


5396760 


9103 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


The  situation  just  doesn't  seem  to  work  in 
Maryland  under  the  present  law,  and  this  provision  that 
the  man  is  entitled  to  bail  on  other  terms  as  are 
reasonably  necessary,  it  seems  to  me  would  mandate  to  the 
legislature  a  classification  of  offenses  that  could  be 
handled  as  motor  vehicle  offenses  are  now  handled,  so  that 
in  non-support  cases,  as  a  typical  example,  where  you 
had  instances  when  I  was  state's  attorney  of  a  person 
arrested  for  non-support.   The  person  is  taken  off  his 
job  and  he  loses  his  job  sometimes  as  a  result  of  it. 

In  these  cases  there  could  be  a  classification 
of  offenses  in  Maryland  that  a  man  would  automatically 
be  entitled  to  release,  minor  offenses,  as  he  is  now  in 
motor  vehicle  cases. 

It  is  a  strange  situation.   I  was  in  Federal 
Court  in.  Baltimore  with  a  man  charged  with  failing  to 
file  income  tax,  a  considerable  amount  of  money,  and  the 
judge  required  no  bail  at  all,  let  him  go  on  back  home 
with  me  and  stay  three  or  four  months  until  the  case  came 
up  for  trial. 

And  yet  in  Salisbury  I  had  a  case  not  so  long 
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ago  when  a  man  was  seated  at  the  dinner  table  with  his 
wife  and  family  and  the "police  came  around  and  took  him 
to  jail  and  locked  him  up  because  his  dog  was  loose. 

This  is  an  actual  fact.   I  went  down  and  got  the 
man  out  from  behind  bars,  where  he  had  been  taken   and 
put  because  his  dog  was  loose,  in  violation  of  the 
municipal  ordinance,  and  the  language  in  the  present 
Constitution  just  doesn't  seem  to  have  filtered  down  to  the 
people  who  have  got  the  keys  to  the  jail. 

THE  CHAIRMAN:   You  have  one-quarter  minute, 
Delegate  Fox. 

DELEGATE  FOX:   It  seems  to  me  therefore,  that 
the  provision  that  they  are  entitled  to  release  terms, 
other  terms  as  may  be  reasonable  and  proper,  may  be 
necessary  in  order  to  get  the  intention  to  really  bring  it 
down  to  the  keeper  who  has  got  the  key. 

THE  CHAIRMAN:   Delegate  Child. 

DELEGATE  CHILD:   How  much  time  do  we  have,  sir? 

THE  CHAIRMAN:   Five  minutes,  Delegate  Child. 

DELEGATE  CHILD:   I  allot  three  minutes  to 
Delegate  Weidemcyer. 
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DELEGATE  WEIDEMEYER:    MR.  President,  members  of 
the  Committee,  I  go  along  with  the  minority  report.   I 
think  what  can  be  said  for  this  report  has  already  been 
said,  first  that  we  have  adequate  provision  in 
Section  8  and  everything  that  can  be  done  under  that,  and 
that  has  been  our  law. 

If  we  were  going  to  provide  in  all  cases, 
except  capital  or  other  instances  of  crime,  that  they 
shall  be  entitled  to  release,  I  think  it  deprives  the 
court  of  that  discretion  which  it  needs  in  all  of  those 
cases . 

Under  our  statute,  and  also  under  rules  of  the 
court,  if  the  judge  finds  that  they  are  worthy  of  being 
released  on  their  own  recognizance,  he  can  do  it  or  if 
he  finds  that  they  ought  to  be  released  but  heavy  bail 
should  he  set,  he  can  do  it,  and  I  do  not  think  that  we 
should  put  this  burdensome  and  restrictive  statutory 
language  in  our  Constitution,  where  what  we  have  under 
Section  8  has  been  there  so  long  and  served  us  so  well. 

THE  CHAIRMAN:   Delegate  Pothe . 

DELEGATE  BOTIIE :   I  yield  two  minutes  to  Delegate 
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1  Wil loner. 

2  THE  CHAIRMAN!:   Delegate  Willoner. 

3  DELEGATE  WILLONER:  Mr.  Chairman,  members  of 

4  the  committee,  we  have  gotten  this  morning  a  great  deal 

5  of  misinformation  about  this  particular  section. 

5  It  is  abundantly  clear  and  has  been  stated  many 

7  times  that  the  intent  of  the  section  is  nothing  more  than 

8  to  bring  the  present  state  of  Maryland  law  up  to  a  Con- 
g      stitutional  provision. 

10  It  does  not  do  the  things  that  Judge  Sherbov: 

H      would  let  you  believe  it  does.   Under  the  present  rules 
12      of  the  court,  Rule  77A,  and  I  will  read  it  to  you, "prior 

to  conviction  the  accused  who  is  charged  with  an  offense, 
24      the  maximum  punishment  for  which   is  other  than  capital, 

shall  be  entitled  to  be  admitted  to  bail." 

.  It  is  based  that  there  is  a  presumption  of 
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■*n  innocense;  there  is  nothing  to  prevent,  however,  the  judge 
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from  incarcerating  a  man  because  he  is  dangerous  in  a 
mental  institution.   It  is  a  completely  different  pro- 
ceeding for  that.   He  can  be  sent  there  for  minor 
offenses  to  Spring  Grove,  where  he  can  have  an  examination, 
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\  This  is  nothing  more  really  than  bringing  the 

2      present  state  of  the  law  to  a  constitutional  provision. 

j 
«  Secondly,  excessive  bail  does  not  mean  what  it 

4  has  been  argued  that  it  does  mean.   It  means  virtually 

c      nothing.   All  it  means  is  that  if  bail  is  granted,  there 

5  is  no  right  to  bail.   If  bail  is  granted,  it  cannot  be 
excessive  bail. 

q  It  is  true  we  have  developed  greatly  through 

g      the  courts   and  through  the  court  rules,  through  the 
1Q      legislature,  but  there  are  many  things  in  this  bill  of 
H  rights  that  we  could  ignore,  because  we  have  adopted 

12  Federal  language. 

We  can  take  the  position  here  that  the  legis- 
lature did,  we  feel  it  is  important  enough  that  it  be 
included  in  the  bill  cf  rights,  but  let's  leave  out  reli- 
. fi     gion  and. freedom  of  assembly  and  freedom  of  speech,  be- 
cause   all  we  have  done  is  taken  the  Federal  language. 
This  doesn't  really  mean  that  much. 

THE  CHAIRMAN:   Delegate  Child. 
DELEGATE  CHILD:   I  will  allot  the  balance  of 
our  time  to  Delegate  Hardwicke. 
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1  THE  CHAIRMAN":   Delegate  Hardwicke. 

2  DELEGATE  CHILD:   He  isn't  here.   I  will  allot 

3  it  to  Delegate  Henderson. 

4  THE  CHAIRMAN':   Delegate  Henderson. 

5  Delegate  Henderson,  you  have  three  and  a  half 
5  minutes. 

7  DELEGATE  HENDERSON:   I  won't  take  that  long. 

9  My  purpose  in  rising  really  is  to  call  the 

9  attention  of  the  assembly,  because  it  may  not  be  known  to 

10  all  of  you,  that  at  the  last  meeting  of  the  state  Bar 

11  Association  in  Atlantic  City,  there  was  very  extensive 

12  report  based  on  a  two-year  study  of  the  commission  under 

13  the  chairmanship  of  Mr.  Feldman,  of  Baltimore  City,  who 

14  went  into  a  thorough  study  of  the  whole  subject  of  bail 
and  came  up  with  the  suggestion  that  some  major  reforms 

,*  were  needed,  particularly  in  connection  with  the  allow- 
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ance  for  bail,  which  the  feeling  was ,  entirely  too  many 

people  were  being  hold  in  jail,  and  rather  than  released 

1 
on  their  own  recognizance  after  the  sort  of  study  which  has 

been  going  on  in  Baltimore  City. 

Now  that  report  was  unanimously  approved  by 
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1  the  Bar  Association,  and  was  referred  to  the  Legislative 

2  Council  and  the  Rules  Committee  and  a  sub-section  of  the 

3  Rules  Committee  has  been  working  with  the  Legislative 

4  Council  for  some  months,  and  they  are  preparing  a  joint 

5  product  consisting  of  both  rules  and  legislation  to 
0     liberalize  this  whole  question  of  bail  and  bring  it  in 
7      line  with  some  of  the  results  that  have  been  obtained  in 
9     !Iew  York  and  some  other  states. 
9  It  will  greatly  improve  the  whole  system  of 

10  bail. 

11  Tly  feeling  about  this  proposal  to  put  it  in  the 

12  Constitution  is  that  it  simply  muddies  the  water.   It  is 
^j     quite  unnecessary.   This  matter  is  being  studied  by  the 
1^     proper  authorities  and  will  undoubtedly  result  in  im- 
jc     provements . 

I  think  it  muddies  the  water  to  put  it  in  the 
-*n  Constitution  and  it  might  have  unfortunate  results.   It 

is  much  better  to  leave  the  thing  entirely  to  the  legis- 
lature . 

THE  CHAIRMAN: 
minutes,  Delegate  Dothe. 
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1  DELEGATE  BOTHE :   Has  Delegate  Henderson  some 

2  time  left  for  a  question? 

3  THE  CHAIRMAN:   Yes. 

4  Delegate  Henderson,  do  you  yield  to  a  question? 

5  DELEGATE  HENDERSON:   I  do. 

6  THE  CHAIRMAN:   Delegate  Bothe. 

7  DELEGATE  BOTHE:   Delegate  Henderson,  are  you 
9      aware  that    Mr.  Feldman,  who  was  the  attorney  in 
g     charge  of  the  investigations  you  referred  to  being  made 

10     ky  the  State  Bar  Association,  testified  before  our 

H      committee  that  he  felt  this  provision  would  frankly  en- 

12     hance  the  possibilities  of  a  clearer  bail  reform  program 

in  this  state? 
24  THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   I  was  not  aware  of  that.  I 
don't  know  that  I  agree  with  him. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   In  your  opinion,  Judge  Henderson,, 
would  the  present  Constitutional  provision  for  excessive 
bail  give  any  constitutional  right  to  pre-trial  release? 
THE  CHAIRMAN:   Delegate  Henderson. 
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I  DELEGATE  HENDERSON:   I  don't  think  so,  no.   It 
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simply  leaves  the  natter  open,  but  when  you  put  specific 
language  like  this,  which  is  certainly  open  to  varing  inter 
pretations,  I  think  you  rather  pre-empt  the  legislative 
field.   I  think  that  is  a  mistake. 

THE  CHAIRMAN:   Delegate  Bothe . 

DELEGATE  BOTHE:   What  other  interpretation  could 
be  placed  upon  the  language  than  that  the  standard  for 
release  be  that  the  defendant  will  appear  for  trial? 

THE  CHAIRMAN:   Delegate  Henderson. 
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..  DELEGATE  HENDERSON:   I  don't  quite  understand 

the  question. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   The  question  is  simply  where 
are  the  waters  muddied?    Where  possibly  could  there  be 
any  conflict  or  confusion  through  the  existence  of  this 
provision,  which  simply  states  a  principle  which  the 
courts  would  have  to  follow? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   I  think  that  has  been 
sufficiently  explained  by  some  of  the  other  speakers. 
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When  you  give  a  Constitutional  right  to  release  in  a  matter; 
of  this  kind,  you  create  limitations  of  various  sorts 
upon  the  right  to  hold,  which  I  think  is  undesirable,  as 
has  been  pointed  out. 

THE  CHAIRMAN:   Delegate  Bothe ,  do  you  desire  to 
allot  any  further  time  for  debate? 

DELEGATE  BOTHE:   I  understand  I  have  six  minutes. 

THE  CHAIRMAN:  That  is  correct. 

DELEGATE  BOTHE:   I  will  allot  three  of  them 
to  Delegate  Bennett. 

THE  CHAIRMAN:   Delegate  Bennett. 

DELEGATE  BENNETT:   Ladies  and  gentlemen  of 
the  Convention,  I  think  this  is  a  very  important  proviso 
to  include  in  the  Constitution. 

Judge  Child  has  said  that  this  is  unnecessary. 
Well,  for  nearly  a  hundred  years  we  had  the  other  proviso 
in  the  Constitution  of  Maryland  in  effect  and  yet  the 
people  were  being  held  in  jail,  subjected  to  the  corrupt- 
ing  influences  of  the  jail,  merely  because  they  were 
poor;  not  until  the  other  states  demonstrated  the  possi- 
bility of  releasing  people  on  their  own  recognizance, 
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1  permitting  them  to  hold  their  jobs,  holding  together  their 

2  families, did  Maryland  take  any  action. 

3  It  is  important  it  seems  to  me,  to  include 

4  this  in  for  that  reason.   As  it  is  now  in  large  sections 

5  of  the  state,  an  arbitrary  list  of  bail  requirements 

5     are  included  and  made  available  for  the  committee  magis- 
7     trate  without  any  reference  whatsoever  to  the  person's 
9     possibility  that  he  is  going  to  show  up  for  trial,  and 
9     there  cannot  be  any  question  that  on  occasion  this  is  used 

10     as  a  method  of  punishment. 

H  They  are  setting  high  bail  or  they  are  refusing 

12  bail,  they  do  this  largely  because  of  the  fact  they  are 

13  judging  a  person  guilty  prior  to  trial. 

H  In  addition  to  that,  it  is  a  system  of  preventa- 

tive detention,  which  every  American  shuns.   We  don't 
want  any. method  of  that  derailment  of  the  court  that  can 
arbitrarily  lock  up  a  person  on  the  theory  that  possibly 
he  might  commit  a  crime  of  one  kind  or  another. 

I  urge  rejection  of  the  minority  report. 

THE  CHAIRMAN:   Delegate  Eothe. 

DELEGATE  BOTHE :   The  remaining  time  is  three 
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1  minutes? 

2  THE  CHAIRMAN:   Approximately. 

3  DELEGATE  BOTHE :   I  will  yield  to  Delegate 

4  Bamberger. 

5  THE  CHAIRMAN:   You  have  about  four  minutes. 

6  Delegate  Bamberger. 

7  DELEGATE  BAMBERGER:   Mr.  Chairman,  ladies  and 
9  gentlemen  of  the  Convention,  the  supporters  of  the  minority 
9  report  argue  that  Section  8  and  Section  5-E  are  redundant 

10  I  submit  that  is  a  simplistic  argument.   It  avoids  the  issde 

\\  and  perhaps  avoids  it  because  this  amendment  does  put 

I 

12  to  us  a  difficult  question. 

■13  They  are  not  redundant  and  not  repetitive. 

1^  Section  8  says  that  if  bail  is  set  it  shall   not  be  ex- 
cessive, it  shall  not  be  so  high  that  it  is  unreasonable, 

,g  considering  the  nature  of  the  crim  charged,  and  the 


nature  of  the  defendant,  but  Section  5  says  more.   Section 
5-B  says  that  the  General  Assembly  shall  never  in  any 

,«     moment  of  public  outrage  about  particular  crimes,  in  any 
moment  of  particular  passion  say  that  a  person  arrested 

ny  for  this  crime  shall  not  be  admitted  to  bail. 
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1  What  it  puts  to  us  is  the  question  of  whether 

2  or  not  we  are  willing  to  implement  that  particular  concern 

3  of  our  civilization  which  sets  us  apart  from  so  many 

4  others,  that  statement  that  no  man  is  guilty  until  proven 

5  guilty,  that  statement  that  every  man,  no  matter  how 

6  charged  with  a  crime,  no  matter  how  serious  the  crime,  is 

7  innocent,  absolutely  innocent  until  he  has  a  trial  in 

9  which  under  due  process  of  law  a  fair  trial,  he  is  found 

9  guilty. 

10  Those  words  appear  no  where  in  this  Constitution, 

11  but  now  we  are  asked  to  put  words  in  that  Constitution 

12  which  implement  that  principle.   We  all  find  it  difficult 

13  to  implement  that  principle. 

l^  How  many  times  do  you  read  in  the  newspaper  the 

ic  account  of  a  particular  crime,  the  account  of  the  defen- 

ig  dant,  and  been  assured  that  man  is  guilty?   How  many  of 

17  you  have  served  on  a  criminal  jury  and  found  how  diffi- 


18 
19 
20 
21 


cult  it  is  to  implement  that  belief  that  a  man  is  inno- 
cent until  presumed  guilty? 

What  this  majority  report  says  in  5-E  is  that 
every  may  charged  with  a  crime  has  a  right  not  to  be 
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1  held  in  jail  until  he  is  found  guilty. 

2  It  says  that  the  General  Assembly  may  never 

3  say  that  a  man  who  is  arrested  and  charged  with  a  par- 

4  ticular  crime  may  not  under  any  condition  be  released 

5  pending  trial. 

6  It  does  not  take  away  any  discretion  from  the 

7  court. 

9  The  purpose  of  bail  is  solely  to  assure  that 

9     that  person  who  is  charged  with  a  crime  will  not  flee 
10     tne  jurisdiction,  will  not  be  unavailable  for  the  trial 
IX      at  which  the  state  shall  have  its  right  to  prove  his 
12     guilt. 

^3  The  court  under  5-B  is  perfectly  free  not  only 

1^     to  require  the  posting  of  property  or  money  as  bail,  but 

also  to  exact  other  terms,  for  instance,  reporting  to  a 
■>*  probation  officer  or  reporting  to  the  court  at  regular 

intervals . 

THE  CHAIRMAN:   You  have  one-half  minute, 


15 


17 
18 


,q     Delegate  Bamberger. 


20 
21 


DELEGATE  BAMBERGER:   Whatever  is  reasonably 
necessary  in  the  mind  of  the  court  in  the  exorcise  of  the 
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discretion   of    the    court    to   assure    the   people    and    the 

2 

state    that   this   man  will    stand    trial    for   the    offense 

3 

for  which   he    is    charged,      and  what   this   does    say    is    that 

4 

no  man  may  be    held    in    jail   until   he   has    a    trial    and    is 

5 

found   guilty   of    the    crime    for  which   he    is    charged. 

6 

I   urge   you    to   reject   the    amendment   and   to 

7 

support   the    committee's    report. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

■ 

17 

16 

19 

. 

20 

21 
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THE  CHAIRMAN:   Now,  we  have  a  period  of  uncon- 
trolled and  limited  debate. 

Does  any  delegate  desire  to  speak  in  favor  of 
the  amendment? 

Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Mr.  Chairman,  the  trouble 
with  Section  5(B)  is  that  it  doesn't  do  anything  that  the 
proponents  of  it  claim  that  it  does.   It  does  not  have 
these  guarantees  in  it  and,  as  a  matter  of  fact,  on  the 
very  face  of  it,  it  opens  up  a  new  area  of  pre-trial  punis 
ment  by  the  phraseology  "or  other  terms  as  are  reasonably 
necessary. " 

In  other  words,  the  bail  requirement  is  still 
there  and  an  additional  area  of  penalty  can  be  imposed 
by  the  "or  other  terms  as  are  reasonablv  necessary." 

I  am  reminded  that  in  Juilius  Caesar's  "Gallic 
Wars,"  he  goes  on  at  great  length  into  the  fact  that  the 
ancient  Germans  had  secured  the  appearance  of  the  accused 
persons  at  a  trial. 

The  magistrates  would  hold  their  children  as 
hostages.   That  was  a  very  effective  way,  and  those  with 
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1  a  lot  of  children  to  spare  night  get  off  as  well  as  the 

2  rich  man  might  get  off  on  the  present  bail  bonding 

3  procedure. 

4  I  suggest  that  under  Section  8,  the  excessive 

5  bail  provision,  we  have  adequate  flexibility  to  do  by 

6  statute  what  Section  5 (B)  claims  to  do  by  Constitutional 

7  mandate.   But  Section  5(B) ,  I  suggest,  is  another  one 
9  of  these  false  hopes  that  we  have  been  asked  to  bat  down 
9  again  and  again. 

10  IT  does  not  give  the  hope  to  the  poor  man. 

11  only  sets  up  an  additional  restriction,  an  additional 

12  possibility  of  holding  him,  and  I  suggest,  therefore, 

13  that  Section  5 (B)  ought  to  be  stricken  from  this  Consti- 

14  tution. 

U  THE  CHAIRMAN:   Does  any  delegate  desire  to  speak 

ig  in  opposition  to  the  amendment? 

in  Does  any  delegate  desire  to  speak  in  favor? 

1Q  Delegate  Borom. 

DELEGATE  BOROM:   Mr.  Chairman,  I  want  to  speak 


20     against  the  minority  report. 


21 


THE  CHAIRMAN:   Against  the-- 
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DELEGATE  BO ROM :   Minority  report. 

THE  CHAIRMAN:   Very  well. 

DELEGATE  BOROM :   As  I  listened  to  the  arguments 
and  read  the  part  (B)  in  Section  5  and  looked  at  Section 
8,  I  do  think  that  there  is  a  distinct  difference  between 
the  two. 

I  think  with  part  (B)  of  Section  5   we  do  have 
a  variation  if  we  look  at  the  terminology  in  "An  accused, 
except  in  cases  punishable  by  death  or  life  imprisonment, 
shall  be  entitled  to  release  pending  trial  conditioned 
only  upon  such  bail  or  other  terms  as  are  reasonably 
necessary  to  secure  his  appearance  before  the  Court." 

We  have  alluded  to  the  fact  that  the  man  with 
money  hmay  be  able  to  secure  bail  when  a  poorer  person 
may  not  be  able  to. 

One  of  the  discretions  that  may  be  left  to  the 
court  for  the  setting  of  the  amount  of  bail  to  secure 
the  accused's  appearance  before  the  court  might  be  the 
consideration  that  for  a  particular  offense,  the  bail  may 
be  $5,000  maximum,   let  us  say,  to  secure  the  appearance 
in  court  for  the  person  who  has  that  kind  of  money,  yet 
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$1,000  for  a  poorer  person  may  be  just  as  much  of  an 
incentive  for  a  man  to  show  up  in  court. 

We  ought  to  seriously  consider  part  (B)  in 
Section  5  and  give  it  all  the  consideration  it  deserves 
and  hope  that  the  court,  regardless  of  a  man's  wealth,  may 
be  able  to  set  terms  that  make  it  possible  to  assure 
the  accused's  appearance. 

I  would  hope  that  the  courts  would  look  upon 
this  as  a  means  of  providing  some  equity  between  the  rich 
and  poor,  through  the  mandate  that  they  have  in  terms  of 
dollars  and  cents,  to  require  the  accused  to  appear  at  the 
time  that  they  are  scheduled  for  hearing. 

THE  CHAIRMAN:   Any  other  delegate  desire  to  speak 
in  favor  of  the  amendment? 

Delegate  Clagett. 

DELEGATE  CLAGETT:   Mr.  Chairman,  I  am  reasonably 
satisfied  that  in  the  evolutionary  processes  of  the  lav;, 
the  rich  and  the  poor   are  going  to  be  adequately  pro- 
tected  and  where  a  distinction  between  one  or  the  other 
is  necessary,  the  lav;  will  render  that  degree  of  protec- 
tion. 
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1  However,  what  I  am  concerned  with  here  in 

2  Section  5 (B)  is  the  language  itself  which  says  that  an 

3  accused  shall  be  entitled  to  release  conditioned  only 

4  upon  such  bail  or  other  terms  as  are  reasonably  neces- 

5  sary. 

6  Now,  in  that  phrase,  "reasonably  necessary", 

7  there  is  not,  as  I  understand  the  proponents  of  the  amend- 

8  ment  contend,  the  idea  of  insuring  the  appearance  before 

9  the  court  of  the  accused  and  if  it  does  not  include  the 

10  idea  of  insuring,  it  must  mean  that  the  standard  shall  be 

11  a  reasonably  necessary  one,  and  the  only  way  that  that 

12  standard  can  be  determined  is   on  the  basis  of  a  norm 

13  or  average  of  persons  accused  of  a  similar  crime. 

14  Therefore,  it  does  mean  to  me  that  in 

15  establishing  a  norm  or  a  reasonable  standard  which  will 
lg  not  assure  the  appearance  before  the  court  that  we  are 

l^  letting  ourselves  get  into  an  area  of  greater  danger  par- 

1Q  ticularly  where  dealing  with  subversive  activities  or  ex- 

10  portation  matters  or  problems  involving  the  accused  of 

20  that  nature  or  crimes  involving  the  accused  of  that  nature, 

21  and  it  is  there  that  my  concern  arises,  and  where  I  find 
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that  I  will  have  to  support  the  amendment  notwithstanding 
the  very  able  argument  and  the  very  real  and  concerned 
situations  relating  to  the  poor. 

THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 
in  opposition  to  the  amendment? 

Delegate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman  and  ladies  and 
gentlemen  of  the  committee,  I  feel  that  if  I  make  no 
statement  it  might  be  as  significant,  and  more  so,  than 
if  I  do  make  a  statement. 

I  would  just  like  to  say  this:  that  the  com- 
mittee considered  this  matter  very  carefully.   It  was 
shown  to  and  discussed  with  and  we  heard  testimony  from 
Tr.  William  Taf.t  Elman  who  was  the  Chairman  of  the 
Maryland  Bar  Association  Committee  on  Bail  Bond. 

We  showed  this  to  Mr.  Charles  Moylan  ,  the 
state's  attorney  of  Baltimore  City,  and  on  a  separate  and 
subsequent  occasion,  I  showed  it  privately  to  the  chief 
Judge  Dulany  Foster  of  the  Supreme  Court  Bench  of  Baltimore 

City. 

My  concern  was  for  two  things,  one,  that  this 
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did  not  materially  change  or  alter  the  present  system  or 
rights  that  are  supposed  to  be  in  existence.   I  was 
assured  by  all  of  these  people  as  well  as  other  judges 
that  the  basic  concept  set  forth  in  this  proposal  5 (L) 
is  exactly  what  the  law  is  and   is  supposed  to  be. 

That  if  we  leave  it, out,  the  law  will  be  no  dif- 
ferent than  if  we  put  it  in.   It  was  secondly  the  opinion 
of  the  majority  committee  that  this  did  therefore  state 
a  basic,  inalienable  right  of  individuals  and  that  while 
it  may  not  have  been  previously  stated,  it  did  in 
effect  state  it  publicly  and  provided  at  least  a  fresh  new 
look  at  this  one  thing,  but  it  would  not  change  the  law. 

I  don't  want  to  argue  for  or  against  it.   This 
committee  is  pretty  well  divided.  It  was  not  just  hap- 
hazardly thrown  together.   It  was  carefully  considered  and 
submitted  to  experts  who  all  said  it  does  reflect  the 
existing  state  of  law. 

THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 
in  favor? 

Delegate  James. 

DELEGATE  JAMES:   I  would  like  to  ask  the  Chairman 
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1  a  question  as  to  the  language. 

2  THE  CHAIRMAN:   We  want  someone  who  desire  to 

3  speak  in  favor. 

4  Delegate  Burgess. 

5  DELEGATE  BURGESS:   Mr.  Chairman  and  ladies  and 

6  gentlemen  of  the  Convention:  I  think  we  should  consider 

7  that  we  have  created  a  new  set  of  courts.   We  have  set 

8  down  requirements  for  those  courts.   Those  are  the  people 

9  who  are  going  to  be  considering  the  question  of  bail. 

10  We  have  set  down  stringent  requirements  for 

11  their  particular  right  to  sit  in  that  office.   Now  we 

12  turn  around  and  say  we  really  don't  trust  their  judgment 

13  after  all. 

14  Bear. in  mind  that  when  the  accused  first  appears 

15  before  the  judicial  officer,  he  is  not  even  sure  of 
what  is  §  name  is  or  where  he  lives  or  anything  about  him. 

17     There  is  no  way  to  determine  this  on  initial  contact.   lie 
has  to  try  to  hope  to  make  a  good   value  judgment.   There 
is  no  other  way  to  do  it,  than  to  use  his  experience  and 
common  sense  and  sense  of  fair  play. 

If  you  think  these  judges  are  going  to  work 
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1  hardships  on  the  poor,  don't  worry  about  it.   For  example, 

2  a  car  thief  will  make  bail  bond.   He  will  have  the 

3  wherewithal. 

4  Releasing  a  nan  on  personal  recognizance  would 

5  not  be  effected  by  Section  8 (A) .   He  would  be  released 

6  on  the  promise  that  he  would  appear. 

7  In  fact  many  of  these  acts  are  set  out  just 

8  that  way,  there  are  alternate  provisions  given  ranking 

9  from  such  things  as  personal  recognizance  on  up  to  a  se- 

10  curity  bond  but  there  has  to  be  somebody  with  the  re- 

11  sponsibility  of  exercising  that  judgment. 

12  You  have  set  up  this  four-tier  system  of 

13  courts.   I  suggest  these  will  be  the  men  onthe  firing  line 

14  trying  to  make  this  judgment. 

^g  THE  CHAIRMAN:    There  are  a  very  few  minutes 

^g  left  for. discussion .  I  suggest  that  each  subsequent  speaker 

j7  restrict  himself  to  not  more  than  one  minute. 

^q  Any  other  delegate  desire  to  speak  in  opposition? 

ig  Delegate  Chabot. 

go  DELEGATE  CHABOT:   Mr.  Chairman,  all  this 

material  we  have  before   us  in  this  declaration  of  rights 
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1  '  and  that  we  are  going  to  be  considering  consists  of 

2  limitations  on  one  or  more  branches  of  the  government, 

3  limitations  upon  their  discretions,  standards  which  must 

4  be  used,    in  order  to  recognize  their  discretion. 

5  The  cognate  provision  of  the  present  Constitu- 

5  tion  clearly  is  intended  to  and  does  put  limits  on  the  ex- 

7  ercise  of  discretion  by  the  courts  of  law. 
9  That  is  the  language  that  is  used  in  Article 

9  25  of  the  present  declaration  of  rights.   We  have  been 

10  told  without  the  language  of  Section  5  (B)  the  judge  can 

11  constitutionally  keep  a  person  in  jail   until  trial  be- 

12  cause  the  judge  can  predict  that  this  person  may  jump 
bail . 

]a  I  suggest  we  should  therefore  support  the 

,  c  committee  in  keeping  5 (D)  . 

16  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

Johnson  for  one  minute. 


13 
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DFLFGATE  JOHNSON:   fir.  Chairman  and  fellow 


i 


delegates,  to  my  mind  this  is  the  most  dangerous  provision. 
before  us,  namely  this  section  5(D).   There  may  have  been 
a  tine  and  there  probably  was  a  time  when  a  similar 
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,      provision  was  necessary,  but  with  the  hail  reform  that  has 
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taken  place,  I  submit  to  you  that  it  is  not  only  un- 
necessary but  unwise  to  adopt  a  similar  provision.   I 
am  very  happy  to  note  and  gratified  that  Chairman  Kiefer 
thought  it  would  not  make  any  difference  either  way. 

To  those  of  you  who  are  on  the  fence,  I  strongly 
urge  you  to  vote  for  the  amendment.   I  have  no  idea 
what  "other  terms"  means.   I  have  no  idea  what  the  term 
"reasonably  necessary"  means,  and  I  think  this  would  just 
require  a  judicial  interpretation  from  now  until  this  sec- 
tion remains  in  the  Constitution. 

I  strongly  urge  you  to  adopt  the  amendment. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate  Mari|o 
for  one  minute. 

DELEGATE  MARION:   Mr.  Chairman,   Delegate 
Burgess  said  this  reflected  a  distrust  of  the  judiciary. 

I  don't  think  adoption  of  5(B)  would  reflect  a  distrust 

i 

of  our  judiciary   any  more  than  would  the  adoption  of 

I 

i 

Section  3  which  certainly  restricts  the  judiciary  by  saying' 

"no  person  shall  be  deprived  of  life,  liberty  and  property 

without  due  process  of  law." 
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Those  words  are  equally  hard  of  interpretation 
and  have  been  and  will  continue  to  be  the  subject  of 
court  determination. 

They  are  important  words.  They  are  engrained 
in  our  Constitution  and  nobody  would  seriously  consider 
taking  them  out. 

THE  CHAIRMAN:   You  have  one-quarter  minute. 

DELEGATE  MARION:   I  urge  the  defeat  of  the  amend- 
ment. 

THE  CHAIRMAN:  The  Chair  recognizes  Delegate 
Hostetter  for  one  minute. 

DELEGATE  HOSTETTER:   I  rise  in  support  of  the 
amendment.   Delegate  Kiefer  stated  that  this  would  in  no 
way  change  the  situation  one  way  or  the  other,  but  the 
remark   I  would  like  to  refer  back  to  at  this  time  was 
one  made  by  Delegate  V'illoner,  and  he  stated  this  on  two 
different  occasions  during  the  controlled  debate,  and  that 
was  that  this  provision,  5(B),  would  bring  the  present  state 
of  the  law  up  to  the  level  of  a  Constitutional  provision. 

Now,  what  Delegate  Willoner  is  saying  is  exact- 
ly what  Judge  Child  and  the  spokesman  for  the  minority 
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1  said,  that  this  provision  is  of  a  statutory  nature 

2  and  therefore  has  no  place  in  the  Constitution.   I  believe 

3  we  here  are  not  a  super  legislature.   I  believe  that 

4  5(B)  should  be  defeated,  and  deleted  and  I  urge  the  pas- 

5  sage  of  the  amendment. 

6  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

7  Bard   for  one  minute. 

8  DELEGATE  BARD:   I  should  like  to  speak  in  oppo- 

9  sition  to  the  amendment  because  as  I  have  studied  it, 

t 

10  it  is  concerned  largely  with  pre-trial  procedure.   It 

11  does  limit  the  power  of  the  judiciary  as  it  should  in 

12  pre-trial  procedure.   It  does  protect  the  right  of  the 

13  accused  not  to  condemn  and  therefore,  it  does  belong  in 

14  the  bill  of  rights. 

^5  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

Carson  for  one  minute. 

DELEGATE  CARSON:   Mr.  Chairman  and  ladies 

18  and  gentlemen  of  the  committee,  the  words  that  have 

to  given  me  pause  in  the  majority  report  are  the  words  "neces- 

on  sary  to  secure  his  appearance  before  the  court." 
oi  In  many  cases  which  I  prosecuted  I  had  the 
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opportunity  to  see  where  individuals  accused  of  crimes 
had  actually  made  threats  to  witnesses  that  they  were 
going  to  get  them. 

The  Federal  courts  take  into  consideration  in 
setting  bond  and  I  think  they  should.   This  is  no  argu- 
ment against  .the  poor  because  it  cuts  equally  against 
those  who  are  --  those  who  have  and  do  not  have  money,  but 
I  think  it  would  be  a  bad  thing  to  Constitutionally  pro- 
hibit the  courts  from  considering  when  a  man  applies  for 
bond,  whether  or  not  he  is  going  to   go  out  and  get  those 
who  testify  against  him  or  get  those  who  arc  already 
there. 

I  shall  vote  strongly  in  favor  of  the  amendment 
of  Judge  Child. 

THE  CHAIRMAN:   The  time  for  debate  having 
expired,  the  time  arises  for  a  vote  on  Amendment  12. 

DELEGATE  JAMES:   I  would  like  to  ask  a  question 

of  the  Chairman  of  the  Committee. 

i 

THE  CHAIRMAN:   Delegate  Kiefer,  will  you  take  the 
floor  to  yield  to  a  question? 

DELEGATE  KIEFER:   Yes. 
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THE  CHAIRMAN:   Delegate  James. 

DELEGATE  JAMES:   The  question  is,  does  the 
language  "other  terms "include  incarceration? 

THE  CHAIRMAN:   Delegate  Kiefer. 

DELEGATE  KIEFER:   The  answer  is  yes. 

THE  CHAIRMAN:.   Delegate  James. 

DELEGATE  JAMES:   Would  you  object  to  a  clarifying 
amendment  contingent  upon  what  the  decision  is  here? 

THE  CHAIRMAN:   I  would  assume  he  would  have  to 
see  the  amendment  adding  the  words  or  including  the 
words  "incarceration"  after  "or  other  terms". 

DELEGATE  KIEFER:  I  have  no  objection  and  I 
don't  think  the  rest  of  the  committee  would,  because  I 
think  that  was  part  of  the  general  idea.  • 

THE  CHAIRMAN:   Delegate  Bothc . 

DELEGATE  BOTHE :   There  is  certainly  no  question 
but  that  the  incarceration  of  the  accused  in  whose  opinion 
the  court  thought  required  that  measure  in  order  to 
insure  his  appearance  is  implicit  in  those  words.   I 
might  say,  Delegate  James,  that  the  statutes  dealing  with 
this  subject  use  all  the  descriptive  words  and  it  was  in 
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that  interest  of  brevity  that  we  did  not  use  all  terms 
which  night   be  used  of  which  incarceration  is  one. 

THE  CHAIRMAN:   In  view  of  the  fact  that  it 
seems  to  be  clearly  the  intent,  the  words  "or  other  terms" 
are  intended  to  include  incarceration,  the  Chair  suggests 
it  could  probably  be  left  to  the  Committee  on  Style  and 
the  Chair  requests  the  Committee  on  Style  to  note  on 
line  17  of  page  3  of  the  committee  report,  such  clarifying 
words  as  are  necessary  should  be  inserted  to  make  it 
clear  that  the  term  "bail"  or  other  terms  was  intended 
to  include  incarceration. 

Are  you  ready  for  the  question? 

DELEGATE  HARDWICKE :   Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Mr.  Chairman,  I  would 
have  to  disagree  with  the  Chair  on  that  particular 
instruction,  because  it  seems  to  me  that  that  is  a  sub- 
stantive change. 

You  say  in  line  15  and  16  that  the  accused  shall 
be  entitled  to  release  pending  trial,  and  if  you  are 
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1 

going  to  construe  on  of  the  terms  under  which  he  shall 

2 

be  held  responsible  to  appear  at  the  trial — 

3 

THE  CHAIRMAN:   If  there  is  the  slightest  ques- 

4 

tion  about  the  matter  of  interpretation,  I  think  it  should 

5 

be  taken  care  of  by  amendment,  therefore  we  will  dis- 

6 

regard  the  instruction  to  the  Committee  on  Style  and 

7 

suggest  if  the  amendment  now  before  you  is  defeated,  that 

8 

the  proper  amendment  be  submitted  to  make  the  clarifying 

9 

change. 

10 

THE  CHAIRMAN:   Delegate  Schneider. 

11 

DELEGATE  SCHNEIDER:   Mr.  Chairman,  I  am  a  bit 

12 

confused  by  this.   I  would  like  to  ask  the  Chairman  of 

13 

the  committee  a  question. 

14 

THE  CHAIRMAN:   The  time  for  debate  has  ex- 

15 

pired.   State  your  question,  and  maybe  we  can  dispose  of 

16 

it. 

17 

DELEGATE  SCHNEIDER:   This  talks  about  release  and 

18 

guarantees  the  accused  release  providing  he  meet  such 

19 

requirements  as  necessary  to  secure  his  appearance  be- 

20 

fore  the  court. 

21 

Now,  how  can  one  of  the  requirements  be  that  he 
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is  incarcerated? 

THE  CHAIRMAN:   This  will  arise  on  the  subse- 
quent amendment. 

DELEGATE  SCHNEIDER:   You  can't  be  released  and 
incarcerated  at  the  same  time. 

THE  CHAIRMAN:.  The  time  for  debate  has  expired. 
The  Chair  has  told  the  committee  on  Style  to  disregard  the 
comment  that  the  intent  on  this  section  is  that  "other 
terms"  includes  incarceration. 

This  will  be  the  subject  of  another  amendment 
which  will  be  debated  fully. 

Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of  Amendment 
12.   A  vote  Ayo  is  a  vote  in  favor  of  the. amendment ;  a 
vote  No  is  a  vote  against. 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
12.   A  vote  Aye  is  a  vote  in   favor  of  the  amendment; 
a  vote  No  is  a  vote  against.   Cast  your  vote. 

Has  every  delegate  voted?    Does  any  delegate 
desire  to  change  his  vote? 
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The  Clerk  will  record  the  vote. 

There  being  73  votes  in  the  affirmative  and  51 
in  the  negative,  the  notion  is  carried  and  the  amendment 
is  adopted. 

Delegate  Bamberger,  your  amendment  AB  I  assume 
is  no  longer  before  us? 

Delegate  Grant,   I  take  it  you  do  not  any  longer 
desire  to  have  your  amendment  A.J? 

DELEGATE  GRANT:   A  point  of  parliamentary 
inquiry,  Mr.  Chairman. 

Would  it  be  possible  to  change  that  amendment 
to  reinstate  the  section  which  was  just  deleted  but  adding 
those  words  to  it? 

THE  CHAIRMAN:   No,  you  could  move  for  reconsidcra 
tion  and  indicate  your  intention  that  you  would  intend 
to  offer  this  as  an  amendment  to  the  amendment  or  substi- 
tute for  the  amendment. 

DELEGATE  GRANT:   In  view  of  that,  then,  I  think 
I  would  proceed  with  the  question  of  reconsideration  and 
state  the  reason. 

THE  CHAIRMAN:  Do  you  want  to  do  that  nov;  or  later 
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DELEGATE  GRANT:  I  would  like  to  do  it  now  and 
dispose  of  it  while  it  i-s  still  fresh  in  the  Committee's 
mind. 

I  would  like  to  have  the  Amendment  AJ  distribu- 
ted prior  to  that. 

THE  CHAIRMAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:   Mr .  Chairman,  this  is  an 
inquiry.   I  don't  know  whether  it  is  a  parliamentary  one. 

I  would  like  to  have  the  Chair  clarify  if 
one  can  --  how  one  shall  be  released  can  be  amended  to  be 
"shall  be  retained"?   In  other  words,  as  I  understand  the 
Chair's  reference   to  the  Committee  on  Style-- 

THE  CHAIRMAN:   That  was  stricken.   ^fter  Delegate 
Hardwicke's  comment,  the  Chair  instructed  the  Committee  on 
Style  to  disregard  what  the  Chair  had  said  and  indicated 
that  the  question  would  arise  on  amendment  to  be  submitted 
if  the  pending  amendment  was  lost. 

Delegate  Grant,  do  I  understand  that  what  you 
would  want  to  do  would  be  to  include  Section  B  with  the 
addition  that  you  have  proposed  in  your  Amendment  AJ? 

DELEGATE  GRANT:   That  is  correct. 
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THE  CHAIRMAN:   You  may  do  that  by  preparing 
An  amendment  to  include?  the  new  section  containing  the 
language  you  want  without  a  reconsideration  of  the  vote 
by  which  Amendment  12  is  adopted. 

If  you  will  have  the  proper  amendment  prepared 
the  Chair  will  submit  it. 

DELEGATE  GRANT:   Mr.  Chairman,  I  would  rather 
not  delay  the  work  of  this  committee  in  consideration  of 
this  section. 

THE  CHAIRMAN:   We  can  come  back  to  this  section 
The  form  of  your  amendment  is  improper  in  either  event. 
It  will  have  to  be  redene. 

DELEGATE  GRANT:   I  will  prepare  it  again,  Mr. 
Chairman. 

THE  CHAIRMAN:  If  you  will  get  a  page  to  get 
Mr.  Benson  to  come  to  your  desk,  he  can  fix  it  for  you 
very  quickly. 

Are  there  any  other  amendments  to  any  portion 

of  Section  5? 

Delegate  Henderson. 

DELEGATE  HENDERSON:   The  amendment  AF  is  now 
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1  prepared  and  on  the  desk.   I  would  like  to  have  it  dis- 

2  tributed,  please. 

3  THE  CHAIRMAN;   Delegate  Henderson,  does  the 

4  Chair  understand  that  you  propose  to  offer  AF  and  AG  in 
that  order? 

6  DELEGATE  HENDERSON:   I  should  prefer  if  I  could 

n  do  it  to  offer  AH  as  an  amendment  to  Section  7  and  them 

come  back  to  AG,  becaus;e  I  think  that  is  the  order  in 
g     which  the  matters  can  best  be  disposed  of. 
20  THE  CHAIRMAN:   Since  we  have  passed  the 

Y\  pending  amendment,  passed  over  the  pending  amendment,  we 

can  do  that  when  we  come  back  and  reach  7  in  due  course . 
DELEGATE  ANDERSON:   Mr.  Chairman. 
THE  CHAIRMAr.  :  Delegate  Anderson. 
DELEGATE  ANDERSON:   I  would  like  to  take  up 
AH  first  --  no,  AF  first,  and  then  AH  and  then  AG,  al- 
though they  are  not  all  to  the  same  section. 

THE  CHAIRMAN:   I  don't  believe  we  can  do  it 
that  way. 

DELEGATE  ANDERSON:  Very  well. 

THE  CHAIRMAN:   We  can  take  AH  and  them  come  back 
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I  to  AG  and  then  come  back  to  AH. 

DELEGATE  ANDERSON:   All  right.   We  will  take 

up  AF. 

THE  CHAIRMAN:   In  the  course  of  AF     you  can 
indicate  your  purpose  with  respect  to  AH. 

Pages  please  distribute  Amendment  Number  AF. 
This  will  be  Amendment  13.   The  Clerk  will 
read  the  amendment. 

MR.  QUILLEN:   Amendment  Number  13  to  Committee 
Recommendation  Number  R&P-l  by  Delegates  James,  J.  Clark, 
Henderson,  and  Scanlan. 

On  page  3  Section  5  Rights  of  Accused  on  line  11 
strike  out  the  word  "unanimous";  and  in  line  12  strike  out 
the  period  and.  insert  in  lieu  thereof  the  following  words: 

", provided  that  the  General  Assembly  may  au- 
thorize majority  verdicts  of  not  less  than  ten  in  non- 
capital cases." 

THE  CHAIRMAN:   The  amendment  has  been  submitted 
by  Delegate  Henderson  and  it  is  seconded  by  Delegates 
James,  J.  Clark  and  Scanlan. 

The  Chair  recognizes  Delegate  Henderson  to  speak 
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1  to  the  amendment. 

2  DELEGATE  HENDERSON:   Mr.  Chairman  and  fellow 

3  delegates,  this  was  a  matter  that  was  debated  rather 

4  extensively  yesterday  and  I  don't  want  to  be  any  longer 

5  than  is  necessary  to  bring  you  up  to  date  on  the  matter. 

6  The  proposal,  this  section  5(A)  deals  with  the 

7  right  to  a  trial  by  an  impartial  jury  and  then  the 

9     original  amendment  went  on  to  say  "of  12  and  v.'ithout  unani- 
9     mous  consent  he  shall  not  be  adjudged  guilty". 
X0  This  amendment  strikes  out  "unanimous"  and  pro- 

11  vides  the  additional  ", provided  that  the  General  Assembly 

12  may  authorize  majority   verdicts  of  not  less  than  ten  in 

13  non-capital  cases." 

This  was  the  provision  which  was  discussed  at 

some  length  yesterday,  and  I  den ' t  want  to  dwell  on  it. 

As  was  pointed  out,  in  England  and  in  a  great 
many  of  the  states  in  this  country,  I  think  that  to  deal 
with  this  matter, it  provides  for  less  than  a  unanimous 
verdict. 

That  seems  to  be  a  tendency  that  seems  to  be 


Pi     growing.   In  one  way  or  another,  the  matter  has  been 
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modified.   This  excludes  capital  cases  but  permits  a 
less  than  a  unanimous  verdict  in  other  criminal  cases. 

I  hope  that  this  will  be  carefully  considered 
and  approved  by  this  Committee. 

THE  CHAIRMAN:   Are  there  any  questions  of  the 
sponsor  of  this  amendment? 

Delegate  Weidemeyer,  do  you  have  any  questions? 

DELEGATE  WEIDEMEYER:  No,  I  want  to  speak  against 


it. 


THE  CHAIRMAN:   Delegate  Gleason,  do  you  have 


a  question? 

DELEGATE  GLEASON:  Yes. 

THE  CHAIRMAN:   State  the  question. 

DELEGATE  GLEASON:   Delegate  Henderson,  am  I 
reading  this  correctly,  that  this  would  authorize  the 
General  Assembly  to  provide  in  non-capital  cases  a 
jury  of  ten  with  a  verdict  of  six? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   No,  it  still  retains  the 
language  of  12.   It  requires  a  12-man  jury  but  permits 
ten  of  them  to  bring  in  a  verdict,  either  guilty  or  not 
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1  guilty,  as  the  case  may  be. 

2  THE  CHAIRMAN:   Delegate  Henderson,  Delegate 

3  Groh  — 

4  DELEGATE  GROH:   Delegate  Henderson,  in  criminal 

5  cases  of  course,  we  have  the  proposition  that  the  state 

6  must  prove  the  case  beyond  a  reasonable  doubt. 

7  How  do  you  reconcile  the  position  that  if  two 

8  jurists  are  in  doubt,  you  can  still  convict?  Is  that  not 

9  violating  the  whole  concept  of  reasonable  doubt? 

10  THE  CHAIRMAN:   Delegate  Henderson. 

11  DELEGATE  HENDERSON:   I  don't  think  so.   I  think 

12  that  is  the  way  you  must  approach  the  thing,  but  there 

13  is  certainly  nothing  in  the  doctrine  in  my  mind  which 

14  requires  unanimity  in  that  belief. 

15  If  the  majority  of  them  feel  either  for  acquittal 
lg  or  reversal,  if  the  requisite  ten  agree,  that  is  enough 
17  for  the  verdict. 

13  It  prevents  the  hung  jury  problem  and  it  also 

1£  avoids  the  question  of  jury  tampering  which  has  been  one 

20  °f  the  motives  in  England  for  its  passage  and  it  also 

21  avoids  the  question  which  I  argued  yesterday , that  it 
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1  prevents  having  a  veto  power  in  a  very  small  minority. 

THE  CHAIRMAN:   Any  other  questions  of  the  spon- 

S  sor  of  the  amendment? 

4  DELEGATE  HARDWICKE :   Mr.  Chairman. 

5  THE  CHAIRMAN:  Delegate  Hardwicke. 

6  DELEGATE  HARDWICKE:   I  would  like  to  ask  this 

7  question  of  Delegate  Henderson. 

8  Mr.  Chairman,  I  will  preface  the  sentence  by 

9  saying  it  may  sound  like  an  arguing  question,  but  sincerely 

10  it  is  for  information. 

11  Before  the  Committee  we  had  numerous  witnesses 

12  who  insisted  that  the  common  lav;  privilege  which  is  the 

13  unanimous  verdict  was  intended  to  give  an  accused  the 

14  protection  with  regard  to  all  of  the  12  jurors. 

15  In  other  words,  the  reasonable  doubt  was  with 
15  respect  to  all  12  and  if  the  doctrine  related  to  that 

17  kind  of  unanimity,  would  you  care  to  comment  on  that?   In 

13  other  words,  is  that  the  doctrine  or  is  it  not  the 

19  doctrine? 

20  j  ^°  You  agree  or  disagree  with  those  witnesses? 

21  THE  CHAIRMAN:   Delegate  Henderson. 
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1  DELEGATE  HENDERSON:   I  don't  agree.   I  don't 

2  think  the  doctrine  of  reasonable  belief  or  reasonable 

3  doubt  has  any  place  in  this  problem  of  the  unanimity  in  the 

4  jury  which  goes  back  into  history  as  I  suggested  yester- 

5  day, it  probably  went  back  to  the  time  when  you  had  con- 

6  juration,  in  other  words  you  had  to  have  12  people  to 

7  swear  with  you  or  else  you  were  guilty  which  is  just  the 

8  reverse  of  what  the  situation  became  later  when  the  jury 

9  became  a  fact-  finding  body  and  I  think  it  is  a  very  un- 

10  fortunate  medieval  survival  to  acquire  unaninity. 

11  I  suggested  what  the  result  would  be, if  it  were 

12  required  on  the  Supreme  Court  you  wouldn't  have  any  de- 

13  cisions  at  all. 

14  THE  CHAIRMAN:   Delegate  Blair,  do  you  have  a 

15  question? 

lg  DELEGATE  BLAIR:   Yes,  sir. 

17  THE  CHAIRMAN:   State  your  question. 

1Q  DELEGATE  BLAIR:   Judge  Henderson,  how  many 

IP  other  states  have  departed  from  the  concept  of  the  unanimi- 

20  fcy  °^  t*ie  Jury  verdicts? 

2i  THE  CHAIRMAN:   Delegate  Henderson. 
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1  DELEGATE  HENDERSON:   I  have  the  information  here 

2  which  was  prepared  by  the  research  department,  Mr.  Smock. 

3  It  states  here  there  are  at  least  six  states  where  the 

4  legislature  provides  for  less  than  12.   They  are  listed  her^ 

5  as  Iowa,  Nebraska,  Ohio,  Missouri,  South  Dakota  and  Wash- 

6  ington. 

7  There  are  others,  I  think,  which  prevent  less 

8  than  the  unanimous  verdict.   Here  is  another  list; 

9  Wyoming,  less  than  12  as  prescribed  by  law.   North  Dakota 

10  may  be  less  than  12  in  courts  not  of  record.   Illinois, 

11  the  legislature  may  provide  for  less  than  12  in  the 

12  district  courts. 

^3  THE  CHAIRMAN:   Delegate  Henderson,  I  think 

H  Delegate  Blair's  question  goes  to  those  states  that 

je     authorize  less  than  unanimous  verdict,  regardless  of  the 

size  of  the  jury. 

Is  that  correct? 
DELEGATE  BLAIR:   Yes. 


16 
17 

18 

,g  THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   Number  of  jurors  necessary 
to  render  a  verdict  other  than  12  --  there  are  about  15 
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1  states  that  provide  that  including  New  Jersey,  New  York, 

2  Virginia,  California  --  a  great  number  of  them;  I  have 

3  the  list  here  if  you  care  to  look  at  it. 

4  THE  CHAIRMAN:   Delegate  Blair. 

5  DELEGATE  BLAIR:   What  in  your  opinion  would  be 

6  the  effect  of  this  provision,  would  it  speed  up  the  crimin- 

7  al  processes,  would  it  in  your  opinion  be  to  the  benefit 

8  of  the  accused  or  the  state?   V7hat  is  the  effect  of  it? 

9  THE  CHAIRMAN:   Delegate  Henderson. 

10  DELEGATE  HENDERSON:   I  think  it  would  speed 

11  UP  the  process  of  deliberation,  because  a  great  deal  of 

12  time  is  spent  in  the  juries'  deliberation  of  getting  that 

13  last  one  man  who  may  be  a  very  stubborn  fellow  to  fall  in 

14  line  with  them,  and  that  certainly  requires  a  lot  of 
ic     persuasion. 

It  may  be  that  is  --  that  he  is  opinionated 
one  way  or  another.   He  may  be  holding  out  for  convic- 
tion or  may  be  holding  out  for  acquittal,  so  it  certainly 


16 
17 
18 


■yg  cuts  both  ways. 


20 
21 


I  think  in  some  cases  it  is  actually  detrimental 
to  the  accused,  because  a  man  who  is  holding  out  for 
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conviction  may  force  a  retrial  of  the  matter  although  he 
is  in  a  minority  of  one,'  so  I  don't  think  it  is  designed 
to  favor  either  one  side  or  the  other. 

It  is  designed,  I  think,  to  put  into  effect  at 
least  partially  the  democratic  principle  that  the  majority 
controls  which  in  every  other  phase  of  the  activity  ex- 
cept the  medieval  survival  is  the  democratic  rule. 

THE  CHAIRMAN:   Since  the  time  has  already 
expired,  would  you  ask  only  one  more  question? 

DELEGATE  BLAIR:   The  main  principle  is  to  speed 
up  the  work  in  the  courts? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   And  to  give  a  more  just 
result. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   Yes,  sir.   I  see  some 
drafting  problems  at  least  in  my  own  mind,  and  I  would 
like  to  ask  Delegate  Henderson  at  least  a  couple  of  ques- 
tions for  clarification. 

THE  CHAIRMAN:   Proceed. 

DELEGATE  JOHNSON:   Delegate  Henderson,  this 
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amendment  does  not  interfere  with  the  criminal  jury? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:  It  does  not.   It  keeps  the 
jury  at  12  in  all  criminal  cases,  but  it  provides 
that  ten  could  render  a  verdict. 

THE  CHAIRMAN:   Delgate  Johnson. 

DELEGATE  JOHNSON:  Delegate  Henderson,  when  you 
use  the  term  "may  authorize",  could  that  also  be  that  the 
General  Assembly  may  provide  by  law  the  means  to  carry 
out  the  intention  of  your  amendment? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   That  was  the  meaning  of 
the  phrase,  that  they  may  provide  by  law  for  that  or  they 
might  not. 

DELEGATE  JOHNSON:   And  Delegate  Henderson,  it 
is  clear,  is  it  not,  that  in  capital  cases  a  unanimous 
verdict  of  12  must  be  handed  down? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   That  is  correct. 

THE  CHAIRMAN:   Delegate  I'enderson,  the 
Chair  has  one  question  that  was  touched  on  by  Delegate 
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1 

Johnson . 

2 

I  assume  in  providing  that  the  General  Assembly 

3 

may  authorize,  you  meant  that  the  General  Assembly  could 

4 

act  only  by  law,  that  is  subject  to  gubernatorial  veto? 

5 

DELEGATE  nENDERSON:   That  is  correct. 

6 

THE  CHAIRMAN:   So  that  the  Committee  on  Style 

7 

would  have  no  difficulty,  would  you  consent  to  modifying 

8 

your  amendment  to  insert  the  words  "by  law"  after  the 

9 

word  "may"  in  line  six? 

10 

DELEGATE  HENDERSON:   I  would  so  agree. 

11 

THE  CHAIRMAN:   Is  there  any  objection  to  so  modi- 

12 

fying  the  amendment?   The  Chair  hears  none.   In  line  6 

15 

after  the  word  "may"  insert  the  words  "by  law". 

14 

For  what  purpose  does  Delegate  Hargrove  arise? 

15 

DELEGATE  HARGROVE:   To  ask  a  question. 

16 

THE  CHAIRMAN:   Very  well. 

17 

DELEGATE  HARGROVE:   Will  this  interfere  with  a 

18 

situation  with  an  11-person  jury  if  one  gets  sick? 

19 

DELEGATE  HENDERSON:   No.   There  is  nothing  to 

20 

interfere  with  the  consent  of  the  parties  if  they  agree 

21  ; 

you  can  have  less. 

i 
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THE  CHAIRMAN:   I  think  what  Delegate  Hargrove 
was  asking  was  whether  or  not  this  amendment  would,  in 
effect,  provide  that  if  you  had  a  jury  of  12  and  one 
became  sick  so  that  you  ended  up  with  a  jury  of  only  11 
at  the  time  they  retire,  whether  that  would  be  permitted 
since  there  would  still  be  10  available, to  render  a  ver- 
dict; was  that  your  question,  Delegate  Hargrove? 

DELEGATE  HARGROVE:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   Well,  that  is  a  problem 
which  I  have  not  considered,  and  I  don't  believe  the 
other  draftsmen  had. 

My  view  is  that  they  would  still  require  ten 
for  a  verdict,  even  though  one  might  be  taken  sick  and 
they  might  agree  to  go  on  with  a  lesser  number. 

I  still  think  that  the  proper  construction  of 
the  amendment  would  be  that  ten  is  required  for  a  verdict. 

THE  CHAIRMAN:   The  Chair  would  take  it  that 
what  your  answer  meant  was  that  in  view  of  the  language  of 
the  complete  clause  "to  have  a  speedy  and  public  trial 
by  an  impartial  jury  of  12",  and  so  forth,  provided  the 
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1  General  Assembly  may  authorize  by  law  majorities,  so  if 

2  one  juror  became  sick,  you  would  not  have  a  jury  of  12, 

3  is  that  your  answer? 

4  DELEGATE  HENDERSON:  Correct. 

5  THE  CHAIRMAN:   Delegate  Carson. 

Q  DELEGATE  CARSON:   You  use  the  words  non- 

7      capital  cases.   There  is  a  movement  to  abolish  capital 
9     punishment.   That  phrase  would  be  obsolete. 
9  Would  you  object  to  insert  instead  of  "non- 

10     capital  cases"  the  following  words:  "Cases  not  punishable 

11  by  death  or  life  imprisonment"? 

12  THE  CHAIRMAN:   Delegate  Henderson. 

^3  DELEGATE  HENDERSON:   I  would  have  no  objection 

1^     to  that;  if  the.  other  sponsors  agree,  that  would  be  a 
ic     matter  for  Style. 

-,£  THE  CHAIRMAN:   All  of  your  co-sponsors  agree. 

Is  there  any  objection  to  the  change?   The 
Chair  hears  none. 

In  line  8  strike  out  the  words  "non-capital" 
and  after  the  word  "cases"  and  before  the  period,  insert 
the  words  "not  punishable  by  death  or  life  imprisonment." 
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The  Chair  recognizes  Delegate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman  and  ladies 
and  gentlemen  of  the  committee,  I  rise  to  respectfully 
urge  the  rejection  of  this  amendment.   This  is  a  discus- 
sion concerning  the  personal  inalienable  rights  of  indi- 
viduals . 

That  is  what  this  bill  of  rights  is  all  about. 
This  would  be  a  dimunition  in  the  individual  personal 
rights.   I  suggest  that  it  is  not  called  for  nor  neces- 
sary.  I  suggest  that  the  Federal  Constitution  provides 
for  a  unanimous  verdict  in  criminal  cases,  I  suggest  that 
for  200  years  or  more  we  have  had  the  same  thing  here 
without  any  difficulty. 

We  have  had  testimony  from  judges  who  are  trial 
judges,  we  have  had  it  from  lawyers  who  are  trial  lawyers, 
all  of  whom  are  urging  the  retention  of  the  unanimous  ver- 
dict. 

I  am  not  impressed,  I  am  completely  under-whelmed 
by  the  argument  that  it  takes  more  time  to  do  it  this 
way.   When  a  man's  honor  and  freedom  is  at  stake,  he  is 
entitled  to  all  the  time  the  jury  needs  to  protect  his 
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interest. 

It  has  worked 'well.   I  urge  you  without 
further  ado  to  reject  this  amendment. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Mr.  Chairman  and  fellow 
delegates,  I  rise  to  speak  in  opposition  of  the  amend- 
ment, if  I  may. 

THE  CHAIRMAN:   Does  any  delegate  desire  to 
speak  in  favor? 

Delegate  Scanlan. 

DELEGATE  SCANLAN:   I  will  not  repeat  the 
arguments  in  favor  of  the  amendment  that  I  made  last  week 
I  would  just  like  to  call   two  more  points  to  the  atten- 
tion of  the  body. 

In  Scotland  we  have  had  the  less  than  unani- 
mous verdict  for  centuries.   In  Scotland  you  have  15. 
A  majority  of  R  is  required  for  the  verdict.   Is  there 
anyone  who  would  argue  that  Scottish  justice  has  not 
stood  up  to  American  justice? 

The  arguments  that  were  made  on  the  floor  of 
the  House  of  Commons  when  Pritain  abolished  the  unanimous 
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verdict  are  equally  applicable  here. 

The  Home  Secretary  who  spoke  in  favor  pointed 
out  that  in  the  days  when  the   criminal  law  was  rigged 
against  the  defendant  a  unanimous  verdict  was  entirely 
proper  but  then  after  summing  up  the  procedural  protec- 
tions that  have  evolved  in  England  as  in  this  country, to 
now  favor  the  accused,  he  closed  with  this  sentence  in 
his  argument :  "V.7e  have,  I  am  glad  to  say,  moved  well  away 
from  the  latter  approach,  that  is  the  approach  under  which 
the  criminal  law  was  rather  rigged  against  the  criminal 
and  moved  toward  the  approach  we  have  in  England  today 
where  it  is  rigged  in  his  favor,  and  it  follows  in  the 
present  state  of  the  crime  wave  we  can  feel  less  equani- 
mity about  the  acquittal  of  the  guilty." 

Mr.  Kiefer  and  his  committee  may  feel  that 
equanimity.   I  do  not. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:  Mr .  Chairman  and  fellow 
delegates,  it  is  not  a  question  of  what  the  committee 
feels . 

We  had  Judge  Darnes  from  the  Court  of  Appeals  of 
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Maryland.   We  had  Judge  Posta,  the  Chief  Judge  of  the 
Supreme  Bench  of  Baltimore  City.   We  had  Mr.  Charles 
Moylan,  who  is  president  of   the  state's  attorneys  of 
Maryland,  and  we  had  a  number  of  outstanding  trial  lawyers, 
both  in  criminal  and  in  civil  areas  of  trial  practice,  to 
testify,  and  it  was  their  unanimous  recommendation  that 
the  unanimous  vote  of  12,  of  a  12-man  jury,  be  continued. 

Now,  Mr.  Moylan,  when  we  specifically  asked  him 
whether  the  provisions  such  as  Judge  Henderson  proposes, 
would  aid  in  speeding  up  the  criminal  cases,  he  felt  that 
any  individual  defendant  should  be  entitled  to  a  unanimous 
verdict. 

He  pointed  out  that  only  in  a  very  small 

minority  of  cases  in  Baltimore  City  do  defendants  even 

elect  to  be  tried  by  jury.   He  had  had  no  indication  from 

the  state's  attorneys  in  the  counties  throughout  the  state 

that  this  was  necessary  and  it  was  his  recommendation 

what 
that/we  have  considered  a  Constitutional  right  to  a 

unanimous  verdict  by  a  12-man  jury  be  continued. 

Now,  the  question  is  not  what  the  problem  is  in 

Scotland  but  what  is  the  problem  in  the  state  of  Maryland, 
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1  and  if  you  have  the  President  of  the  State's  Attorneys 

2  Association  for  the  State  of  Maryland  and  the  state's 

3  attorney  for  the  largest  city  in  the  state  testifying, 

4  and  he  said  in  Baltimore  last  year,  they  tried  24,000 

5  cases,  then,  therefore,  I  would  say  that  we  ought  to 

6  accept  the  recommendation  of  those  who  are  the  experts 

7  in  the  field,  and  that  is  what  our  committee  did,  and 
3     therefore  I  urge  that  we  vote  against  this  innovation. 
g  THE  CHAIRMAN:   Does  any  other  delegate  desire 

10     to  speak  in  favor  of  the  amendment? 

\1  Delegate  Clagett. 

12  DELEGATE  CLAGETT:   Mr.  Chairman,  in  this 

I*     field  of  sociology   if  we  are  really  going  to  give  any 

\a  meaning  to  the  vesting  of  the  police  power  in  the  General 

Assembly,  it  seems  that  here  we  have  the  question  clearly 
,g     in  focus,  the  forum  where  properly  this  matter  can  be 
,„     debated  at  length  and  even  more  expert  witnesses  can  be 

heard  from  than  those  which  appeared  before  or  who  appeared 

before  the  committee. 

Certainly  the  forum  is  the  General  Assembly, 

and  if  we  are  really  going  to  give  a  degree  of  flexibility 
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and  if  we  are  going  to  write  a  skeleton  rather  than 
put  the  dress  upon  the  skeleton,  it  seems  as  if  we  have 
the  question  here  directly  in  front  of  us. 

Therefore,  I  strongly  urge  that  the  amendment 
as  suggested  here  be  adopted. 

THE  CHAIRMAN:   Delegate  WEidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President  and  members 
of  the  Convention,  what  startles  me  is  the  apparent 
disregard  of  the  sponsors  of  this  amendment  for  the  rights 
of  the  accused  in  a  criminal  case. 

Yesterday,  we  debated  this  quite  at  length, 
but  by  the  simple  expedient  of  withdrawing  the  amendment 
the  proponents  come  back  and  get  two  bids  at  the  same 
apple. 

They  tell  us  today  this  is  not  a  Constitutional 
right.   What  more  of  a  Constitutional  right  is  it  when 
by  the  Sixth  Amendment  of  the  Constitution  of  the  United 
States  a  jury  of  12  in  a  criminal  case  and  no  less  has 
been  interpreted  by  the  Supreme  Court  for  a  good  many 


years 


And  that  did  not  start  there,  it  started  back 
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in  the  Magna  Carta,  in  our  Constitution,  we  carried  in  the 
5th  Article  of  the  present  declaration  of  rights  the  right 
to  jury  trial. 

We  have  also  provided  in  Article  21  of  the 
present  declaration  of  rights  wherein  in  1867  that  it 
should  be  an  impartial  jury,  without  whose  unanimous  con- 
sent he  should  not  be  found  guilty. 

That  has  been  interpreted  as  meaning  under  the 
common  law  principle  a  jury  of  12.   Why  should  we  abandon 
it?   Why  should  we  enter  into  this  field?   I  don't  caro 
what  they  do  in  Scotland  or  England  or  in  Russia.   I 
know  that  in  the  United  States  of  America  and  in  Maryland 
there  are  certain  principles  that  I  stand  for  and  I  will 
not  back  down  from  them. 

We  heard  eminent  witnesses  and  every  one  of  them 
with  the  exception  of  one  was  in  favor  that  in  criminal 
cases  at  least  the  jury  should  be  12  and  the  verdict 
should  be  unanimous,  and  if  we  are  going  to  protect  the 
rights  of  accused,  if  we  are  going  to  give  people  every 
fair  protection  before  we  convict  them  and  put  them  in 
jail,  then  let  us  keep  that  12  jury  and  a  unanimous 
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verdict. 

I  can't  see  anything  that  would  disrupt  the 
Bar  of  Maryland  and  the  people  of  this  state  than  to 
tell  them  your  rights  are  not  being  enlarged,  but 
shortened;   I  hope  this  amendment  is  soundly  defeated. 

THE  CHAIRMAN:   Any  other  discussion?   Are  you 
ready  for  the  question? 

Delegate  Dulany. 

DELEGATE  DULANY:   We  are  not  placing  in  the 
Constitution  that  we  have  to   have  a  unanimous  verdict. 
We  are  leaving  that  to  the  legislature. 

One  thing  we  are  overlooking  is  the  right  of 
the  defendant.   Juries  stay  out  for  12  or  14  hours  or  may- 
be a  whole  day,  coming  in  two  or  three  times   to  the  judge 
for  instructions.   A  jury  which  has  been  out  for  12  or  14 
hours  has  had  some  doubt. 

Many  times  they  will  come  up  with  acquittal. 
But  they  won't  if  one  or  two  are  holding  out  for  convic- 
tion on  a  minor  account. 

I  move  the  amendment  should  be  adopted. 

THE  CHAIRMAN:   Delegate  Wil loner. 
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1  DELEGATE  WILLONER:   I  would  like  to  rise  to 

explain  the  problems  in  Scotland  and  England.   You  have 
guilty,  not  guilty,  and  you  have  a  third  jury  verdict  which 

4  is  "not  proven." 

5  It  gives  the  stigma,  but  you  can't  incarcerate, 

6  so  the  Scotland  experience  is  not  the  same  as  ours.   In 

7  England  the  experience  was  they  were  getting  40  percent 

8  acquittal. 

9  In  Prince  Georges  we  get  90  percent  convictions 

10  and  the  ten  percent  we  lose,  we  ought  to  lose,  and  I  mean 

11  that  from  the  state's  attorneys  point  of  view. 

12  I  would  say  that  this  is  such  a  fundamental 

13  right,  I  would  want  to  quote  only  one  thing  from  Jefferson 

14  where  he  wrote  "Were  I  called  upon  to  decide  whether  the 
25  people  had  best  be  omitted  in  the  legislative  and  judi- 
25  cial  department,  it  is  better  to  leave  them  out  of  the 

27  legislative.   It  is  essential  that  they  have  some  part  in 

29  the  execution  of  their  laws."  This  is  a  horrible  proce- 

29  dure.   A  crime  can  end  a  person's  entire  life.   Three 

2Q  armed  robbery  convictions  can  get  you  30  years,  while  a 

21  murder  case  may  end  up  with  a  manslaughter  case,  which  wil 
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give  you  a  five-year  sentence. 

This  is  an  individual  right  that  no  transient 
majority  should  be  able  to  step  up.   It  is  proposed  that 
a  majority  decide  whether  a  man  go  free  or  not. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
Before  putting  the  question,  the  Chair  desires  to  ask 
Delegate  Henderson,  do  you  now  withdraw  Amendment  9  which 
was  passed  over  yesterday? 

DELEGATE  HENDERSON:   Yes,  I  do. 

THE  CHAIRMAN:   Amendment  9  is  withdrawn. 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
Number  13  as  modified.   A  Vote  Aye  is  a  vote  for  the 
amendment;  a  vote  No  is  a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote.   There  being 
44  votes  in  the  affirmative  and  76  in  the  negative,  the 
motion  is  lost  and  the  amendment  fails. 

Delegate  Henderson,  do  you  now  desire  to  offer 
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your  Amendment  AG? 

Pages  will  please  distribute  Amendment  AG. 

This  will  be  Amendment  Number  14.   The  Clerk 
will  read  the  amendment. 

MR.  QUILLEN:   Amendment  Number  14  to  Committee 
Recommendation  R&P-l  by  Delegate  Henderson. 

On  page  3  Section  5  Rights  of  Accused  in  line 
12  after  the  period  add  this  new  sentence: 

"The  General  Assembly  may  provide  for  juries 
of  six  with  a  concurrence  of  five,  in  the  District  Court." 

THE  CHAIRMAN:   Amendment  14  is  submitted  by 
Delegate  Henderson.   Is  there  a  second? 

DELEGATE  CICONE:   Second. 

THE  CHAIPJ1AN:   Delegate  Cicone  seconds  the 


amendment. 


The  Chair  recognizes  Delegate  Henderson  to  speak 


to  it. 


DELEGATE  HENDERSON:   In  Section  7  the  Committee 
recommended  that  in  civil  cases  the  jury  might  bo  not 
less  than  6  as  fixed  by  law.   This  amendment  which  I 
propose,  Number  14  is  a  companion  in  that  the  General 
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Assembly  may  provide  for  juries  of  6  with  the  concurrence 
of  five  in  the  District  Court. 

Now,  perhaps  I  should  eliminate  with  the  con- 
currence of  five,  because  that  was  tied  in  with  the 
previous  amendment,  if  I  might  have  permission  to  strike 
that  out  to  make  it  conform  with  the  other  amendment. 

This  is  limited  to  cases  in  the  new  district 
court.  If  you  are  going  to  have  that  court  trying  with 
a  jury  of  six,  the  civil  cases  which  are  within  the 
court's  jurisdiction,  then  it  seems  to  me  as  a  companion 
measure,  they  should  have  the  right  to  try  the  criminal 
cases  that  are  within  their  limited  jurisdiction,  otherwise 
a  great  deal  of  the  benefit  of  the  smaller  verdicts  at  that 
level  would  be  lost  and  of  course  the  great  advantage  of 
permitting  a  jury  trial  at  that  level  is  that  you  avoid 
the  necessity  of  having  the  same  case  either  transferred 
by  the  election  of  the  jury  trial  or  by  a  transfer  and 
trial  de  novo  in  another  court  which  is  a  waste  of  time 
for  all  persons  involved,  including  the  litigants. 

The  lack  of  unanimity  at  the  courts  of  juris- 
diction in  criminal  cases  do  not  apply  at  this  lower 
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1  level  and  I  would  urge  consideration  of  this  amendment. 

2  THE  CHAIRMAN:   Delegate  Henderson,  does  the  Chair 

3  understand  you  desire  to  modify  the  amendment  by  striking 

4  out  of  line  5  the  words  "with  a  concurrence  of  five"? 

5  DELEGATE  HENDERSON:   I  do. 

6  THE  CHAIRMAN:   Delegate  Gleason,do  you  object? 

7  Is  there  a  concurrence? 

8  DELEGATE  GLEASON :   I  don't  object,  I  want  to 

9  ask  a  question. 

10  THE  CHAIRMAN:   The  amendment  is  modified  in  the 

from 

11  absence  of  an  objection,  by  striking/line  5  the  words 

12  "With  a  concurrence  of  five",  with  the  comma  following 

13  that. 

14  DELEGATE  GLEASON:   I  am  not  sure  that  your 

15  precise  language  carries  out  the  intent.   In  civil  cases 

16  the  language  is  the  General  Assembly  may  provide  for 

17  juries  of  not  less  than  six. 

ig  I  thought  you  were  talking  about  8.   Do  you  want  ■ 

ig  to  equate  the  two?   Do  you  want  to  add  the  language  "The 

20  General  Assembly  may  provide  for  a  jury  of  not  less  than 

21 


Court  Rrpcrtrrt 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


9166 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   I  wanted  to  combine  the 
two.   The  other  amendment  is  not  confined  to  the  District 
Court. 

THE  CHAIRMAN:   What  words  do  you  desire  to  add? 

DELEGATE  HENDERSON:   "not  less  than"  in  front 
of  the  six. 

THE  CHAIRMAN:   Is  there  any  objection  to  the 
modification? 

The  Chair  hears  none.   In  line  5,  after  the 
word  "of"  and  before  the  word  "six"  insert  the  words  "not 
less  than . " 

Delegate  Bamberger,  do  you  have  a  question? 

DELEGATE  BAMBERGER:   Yes. 

THE  CHAIRMAN:   State  the  question. 

DELEGATE  BAMBERGER:   Delegate  Henderson, 
if  it  is  your  intention  to  provide  here  also  that  the 
verdict  of  the  jury  of  six  shall  be  unanimous,  must  you 
not  also  add  language  to  accomplish  that  purpose? 

THE  CHAIRMAN:   Delegate  Henderson. 

DFLEGATE  HENDERSON:   I  shouldn't  think  so, 
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1  because  of  the  unanimity  which  is  required  in  the  pre- 

2  ceding  part  of  the  section,  but  I  would  think  that  that 
5  might  be  a  matter  for  Style  if  they  want  to  make  it 

4  clearer,  I  would  have  no  objection. 

5  I  certainly  intended  by  striking  out  what  I 

6  put  here  "upon  a  concurrence  of  five"  to  strike  that_out 

7  and  indicate  that  unanimity  would  be  required. 

8  THE  CHAIRMAN:   Delegate  Rybczynski,  do  you  have 

9  a  question? 

10  DELEGATE  RYBCZYNSKI:   Yes,  sir. 

11  Judge  Henderson,  I  take  it  from  this  amendment 

12  that  you  as  a  committee,  on  the  judiciary  contemplated  the 

13  use  of  juries  in  the  district  court,  is  that  correct? 

14  THE  CHAIRMAN:   Delegate  Henderson. 

j_5  DELEGATE  HENDERSON:   Yes,  I  think  it  is  fair 

15  to  say  that  we  did.   We  didn't  make  it  mandatory,  of 

17  course,  but  there  is  nothing  to  prevent  it  and  personally 
I  think  that  it  would  be  a  very  good  idea  to  have  juries 
at  that  level. 

We  had  testimony  on  that  point  from  the  judges 
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21     sitting  there.   the  Judge  from  Montgomery  County  was  very 
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1  much  in  favor  of  having  juries.   One  or  two  others  ex- 
pressed a  favorable  view  of  that. 

3  THE  CHAIRMAN:   Delegate  Rybczynski,  do  you 

4  have  a  question? 

5  DELEGATE  RYBCZY!ISKI :   In  view  of  the  fact  that 

6  the  docket  in  the  city  of  Baltimore,  for  instance,  and 

7  in  the  People's  Court  now  calls  for  100  or  more  cases  a 

8  day   with  three  judges  sitting,  can  you  tell  us  how  a 

9  JurY  could  possibly  take  part  in  these  proceedings  in 

10  that  court? 

11  THE  CHAIRMAM:   Judge  Henderson. 

12  DELEGATE  HENDERSON:   I  think  even  if  you  had  to 

13  9Gt  additional  judges  to  do  it,  I  think  it  would  he  a 

14  great  convenience  to  the  parties  to  be  able  to  try  the  case 

15  right  there  rather  than  to  prepare  for  trial  and  have  all 

16  your  witnesses  present  and  then  by  the  election  of  the 

17  jury  trial,  find  that  the  whole  thing  had  to  be  removed  to 
1Q  a  higher  court  to  try  it  again. 

1Q  I  want  to  leave  this  open  so  that  the  legis- 

oft  lature  in  its  wisdom  can  decide  what  is  the  best  way 

21  to  set  up  these  district  courts.     These  are  new  courts 
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1  and  if  they  could  bo   -I  don't  ):now     it  is  not  pe- 

2  culiar  to  Baltimore  City,  this  problem,  and  I  submit 

3  that  it  wouldn't  be  any  very  great  problem  to  have  the 

4  judges  available  at  that  level. 

5  THE  CHAIRMAN:   Delegate  Rybczynski,  do   you  have 

- 

6  a  further  question? 

7  DELEGATE  RYBCZYNSKI:   Yes,  sir,  I  want  tc  apolo- 

i 

8  ^ize  to  you  and  to  the  delegates,  I  will  tie  it  in.  In 

9  effect,  isn't  what  we  are  doing  if  we  decide  that  there 
10  should  be  juries  in  the  lowest  level  of  the  court  an- 
il find  that  the  dockets  are  so  over-crowded  that  nothing 

12  can  be  accomplished  after  all,  doesn't  this  open  the 

13  door  for  a  fifth  t;-r? 

14  THE  CIIAI?:iAN:   Delegate  Henderson. 

15  DELEGATE  HENDERSON:   I  don't  think  so  at  all, 

16  wc  9i-ve  to  the  legislature  under  the  judicial  branch 

17  article  the  authority  to  fix  the  jurisdiction  of  these 

19  various  courts  and  we  are  setting  up  a  full  system,  a  full- 

19  time,  full  pa^e  system  at  the  lowest  level,  the  maqis- 

20  trate  court  lo'-1  ,  --J  T  don't  sc      ny  objection 
22  giving  them   he  right  to  try  the  jury  cases  right  there. 
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THE  CHAIRMAN:   Delegate  Boron. 

DELEGATE  BOROM:   Delegate  Henderson,  my  question 
is,  whether  you  have  given  thought  to  the  selection  nothod 
for   juries  at  the  district  court  level   and  if  ycu     ~, 
what  would  be  your  criterion  for  the  selection  of  these 
juries? 

Till  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   It  would  be  left  tc  V. 
legislature  as  it  is  under  the  present  lav:. 

THE  CHAIRMAN:  Delegate  Eorom. 

DELEGATE  BOROM :   You  think  the  present  General 
Assembly  night  follow  the  present  jury  systen  in  its 
selection? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   I  can't  predict  what  the 
legislature  would  r r  would  not  do.   There  arc  certair 
casjs  pendir.r*  attaching  the  selection  of  juries  in  the 
upprr  court,  whatever  is  the  lav;  there  would  apply  in  the 
lover  courts  too. 

It  ic  ^^-^r.    to  he  rad^  part  of  tu^    erti" 
idicial  svstcn.   '"here  is  a  requirement  that  the 
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indigent  people  have  counsel  even  at  the  magistrate's 
level.   These  are  full  courts  of  eaual  standing   with  the 
other  courts . 

Till  CHAIRMAN:   Delegate  Johnson,  do  you  have 
a  question? 

DELEGATE  JOHNSON:   Yes,  perhaps  cither  you  or 
noiegate  llendorsor  . 

If  I  repent  an  earlier  question,  I  am  sorry. 
I  am  vondorirg ,  what  docs  Dologato  Henderson's  iponry^' 
do  that  is  -.c4-  already  pr^vi/lr^  by  Section  7  since  he 
amended  his  amendment? 

TIT  CHAI^IAN:   Section  5  pertains  to  crirnir 
cases,  Section  7  to  civil  cases. 

Delegate  Johnson. 

DELEGATE  T^IT>,FOT::   Excuse  me,  I  thought  Ju'  - 
I'.endcrson  moved  do*-   to  Sccticn  7  for  the  purpos 


l  e»  c      r*  ■ 


amendment . 


THE  CIIA3  -   Not  yet.   He  has  another  one. 

DELEGATE  JOHNSON:   My  mistake. 

Delegate  Woidemeyer. 

■  •  -  IIDEMEYER:   I  '  ould  like  to  as] 
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Delegate  Henderson  if  this  amendment  were  adopted  fcr 
application  to  district  court,  ir  your  opinion  would  that 
foreclose  the  defc  Want's  right  to  a  jury  of  12  rnd 
unanimous  verdict  md  would  it  foreclose  under  thcs<:  ciz- 
z      stances  his  election  tc  take  his  case  to  the  supcric  r 

art  '.'here  ho  would  !  p  guaranteed  a  trial  and  unar.i;  au 
verdict  by  a  jury  ef  12? 

'_".  '    CITAI?"!ATI:   Delegate  Henderson. 

DELECY™  "E*7EEF.50N:   I  should  think  if  th 


lonstitution  pert? 


six-man  jury  in  the  district  court 


that  that  wci.1  \   '   the  jury  to  "hich  he  is  entitled  -v. 
the  only  jury  tc  './rich  he  is  entitled. 

That  would  he  the  very  purpose,  I  think,  be- 
cause in  many  instances  now,  as  wo  know,  when  wc  had  t1 
magistrates  who  were  in  many  cases  laymen  and  nc  nore 
than  justices  of  the  peace  before  the  r.ovcment  to  see 
Tcople's  Courts  cane  about,  it  was  really  necessary  to 
take  these  appeals  and  te  give  the  accused  every  right 
get  to  the  higher  level  as  soon  as  possible,  cither  by 


to 
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Nov  that  we  are  setting  this  up  as  a  full-scale 
court  am"  their  rights  are  protected  and  they  arc  cr.t:1. 
to  counsel,  T  sec  no  reason  why  we    can't  have  a  final 
trial  and  not  allow  an  appeal  to  the  higher  court 
merely  for  the  purpose  of  trying  the  case  over  again 
before  a  diff  rent  jury. 

TI]   ';  "T^*,J\?C:   Delegate  T7cidc:.-/:ycr  •  -:c  you  !  av 
another  quo:  '  ;  cr.? 

DELEGATE  WEIDEMEYER:   I  was  wondering  whether 
Dclcnate  Henderson  would  agree  to  an  amendment  tc  this 
amendment  tc  rrovide  that  any  defendant  would  have  a 
right  to  elect  a  jury  of  12,  if  that  is  what  he  desired. 

TUT'  CHAIRMAN:  Delegate  Henderson . 

DELEGATE  HENDERSON:   That  should  he  left  tc.    t! 
legislature  as  to  what  they  will  work  out.   It  is  entirely  j 
up  to  ther . 

THE  CHAIRMAN:    Delegate  Kiefcr. 

DELEGATE  KIEFER:   I  rise  to  respectfully  urge     , 
it  you  reject  this  amendment.   In  the  first  pi ice,  any 
comparison  tc  Serti^r  7,  civil  rnso~>,  is  1  ike  z 
app] es  to  " range  . 
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There  is  an  entirely  different  concept  and 
philosophy  with  respect  to  the  trial  of  criminal  cases  and 
the  rights  of  the  accused. 

This  is  what  we  are  talking  about.   We  will  come- 
to  the  civil  jury  cases  later.   I  urge  you  not  to  be  mis- 
lead by  that.   While  it  is  mentioned  I  might  say  to  you 
we  have  nowhere  mentioned  in  Section  7  a  reference  to 
district  courts. 

I  also  must  call  your  attention  to  the  fact 
that  in  the  present  status  of  this  judicial  code  or -judicial 
branch,  the  language  is  used  is  that  distric^-^W^^ts  shall 
have  original  jurisdiction  prescribed  by  law. 

I  don't  know  what  that  means  and  I  don't  see 
any  reason  for  setting  up  a  special  jury  system  which  may 
or  may  not  apply  to  this  court.   I  don't  think  we  should 
work  on  the  principles  little  crime,  therefore,  a  little 
jury. 

I  think  a  person  is  still  entitled  to  have  his 
rights  determined  by  the  traditional  12  people  as  has 
always  been  provided  in  our  Constitution  and  in  the 
Federal  Constitution.   I  see  no  difference  in  this  point 
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than  I  did  last  night  or  in  any  further  consideration  in 
the  idea  of  less  than  12  people  to  determine  the  verdict 
in  a  criminal  case. 

An  individual's  rights  are  entitled  to  be 
preserved.   That  is  what  we  are  intending  to  do  by  the 
majority  report  of  the  committee.   We  hope  that  you  wi^.1 
reject  this  amendment. 

THE  CHAIRMAN:  Any  further  discussion? 

DELEGATE  MARION:  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   Because  of  the  questions 
Delegate  Weidemeyer  asked  Delegate  Henderson,  I  had  a 
couple  of  questions   as  to  his  intent,  if  I  might  direct 
those  questions. 

THE  CHAIRMAN:   Delegate  Henderson's  time  has 
expired.   If  there  is  time  to  recognize  him  and 
no  one  wants  to  speak,  the  Chair  will  recognize  him  again. 

Does  anyone  else  desire  to  speak  in  favor  of 
the  amendment? 

Delegate  Byrnes. 

DELEGATE  BYRNES:   I  would  just  like  to  point 
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out  that  I  think  that  some  of  the  questions  and  answers 
that  were  suggested  on  the  floor  have  left  with  some  of  us 
the  misleading  impression  —  I  think  he  means  only  if  the 
General  Assembly  decides  to  have  a  jury  system  on  the 
district  level,  but  we  are  not  making  that  decision,  but 
if  they  decide,  then  give  them  the  additional  flexibility 
to  go  below  12. 

It  is  simply  giving  them  a  flexibility  that  is 
highly  desirable.   We  are  not  deciding  that  they  should 
have  jury  cases  at  that  level. 

THE  CHAIRMAN:   Any  delegate  desire  to  speak 
in  opposition? 

DELEGATE  RYBCZYNSKI :    I  want  to  go  on  record 
as  probably  the  only  delegate  in  this  room  in  opposition 
to  this  amendment  for  a  certain  reason,  and  that  is  I  am 
convinced  now,  more  than  ever,  that  what  has  been  done  in 
our  judiciary  section  amounts  to  a  five-tier  court. 

Not  this  year  or  next  year,  but  in  the  near 
future^   I  can  see  that  where  a  crowded  district  court 
docket  can  be  set  back  five,  six,  or  seven  days  by  a 
series  of  jury  trials.   I  can  say  that  there  is  no  courtrooih 
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in  the  city  of  Baltimore  that  is  on  that  level,  designed 
to  accomodate  the  jury. 

I  can  see  that  there  is  no  jury  commissioner  now 
in  existence  to  handle  this  jury.   I  can  see  the  spending 
of  all  kinds  of  money  for  this  type  of  provision.  I 
strongly  urge  the  rejection  of  this  amendment  and  I 
strongly  urge  all  delegates  to  give  serious  consideration 
of  this  business  of  the  four-tier  court  system. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor  of  the  amendment? 

Delegate  Bennett. 

DELEGATE  BENNETT:   I  just  want  to  respond.   What 
is 
Mr.  Ryczynski  is  saying/that  a  jury  trial  should  be 

discouraged.   It  is  pretty  hard  to  discourage  jury  trials 

in  Baltimore  where  98  percent  of  the  cases  there  are 

tried  on  a  verdict  of  guilty. 

If  we  want  to  grant  the  jury  trial  and  you 
believe  in  jury  trials,  the  thing  to  do  is  to  vote  in 
favor  of  this  amendment. 

THE  CHAIRMAN:   Delegate  Borom,  do  you  desire  to 
speak  in  opposition? 
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1  DELEGATE  BOROM :   Yes. 

2  One  thing  that  concerns  me  is  when  the  amend- 

3  ment  suggests  the  use  of  six  people  on  the  jury.   The 

4  philosophy  has  been  espoused  that  one  should  be  judged  by 

5  a  jury  of  his  peers.   We  have  had  trouble  relating  to 

6  the  selection  process  of  juries  and  when  we  talk  about 

7  selecting  six,  I  am  concerned  that  we  may  further  erode 

8  the  principle  of  a  trial  by  a  jury  of  your  peers. 

9  Unless  I  can  be  assured  that  the  criteria  for 

10  the  selection  of  jurors  is  such  that  he  really  has 

11  an  opportunity  to  be  judged  by  his  peers,  I  will  stick 

12  with  the  12. 

13  THE  CHAIRMAN:   Any  other  delegate  desire  to 

14  speak  in  favor? 

15  Delegate  Johnson:   Although  my  good  friend 
15  Delegate  Rybczynski  has  as  always  brought  up  some  matters 
17  that  merit  attention,  I  do  feel,  however,  inasmuch  as 
19  Delegate  Henderson's  amendment  will  permit  flexibility  we  , 

19  should  give  it  very,  very  serious  consideration. 

20  In  other  words,  it  seems  to  me  that  this 

21  particular  amendment  would  help  the  accused,  would  help 
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incarcerated  individuals  who  because  of  the  nature  of 
the  crime  or  their  record  could  not  be  released  upon 
bail. 

It  would  seem  to  me  that  they  would  have  an 
opportunity  to  elect,  to  have  a  speedier  trial  than  they 
would  if  they  waited  to  be  tried  either  by  a  judge  or 
jury  at  a  superior  court  level  depending  upon  the  nature 
of  the  crime. 

Inasmuch  as  this  allows  the  General  Assembly 
to  consider  the  possibility  of  having  six-men  juries 
in  the  district  court,  I  think  it  is  a  worthwhile  amendment 
and  I  think  tiiat  we  should  permit  this  flexibility  into 
our  Constitution. 

I  believe  that  in  time  we  are  going  to  need 
juries  in  the  district  court  and  I  think  that  the  accused 
and  their  attorneys  will  welcome  the  opportunity  to  have 
a  speedy  trial  and  will  welcome  the  opportunity  to  be 
tried  by  six  men  as  well  as  12  and  for  that  reason,  I 
support  the  amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  opposition? 
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Delegate  Willoner. 

DELEGATE  WILLONER:   This  doesn't  spell  out  just 
what  the  jurisdiction  of  the  district  court  will  be  in  this 
particular  area. 

Therefore,  it  is  quite  possible  that  the  legis- 
lature could,  although  it  is  unlikely,  establish  that  the 
most  serious  crimes  could  be  tried  with  a  six-man  jury. 
This  is  dangerous  unless  it  is  more  carefully  drafted. 

THE  CHAIRMAN:   Will  Delegate  Henderson  yield  the 
floor  to  answer  a  question  by  Delegate  Marion? 

DELEGATE  HENDERSON:   I  yield. 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARIO:,':   Is  it  your  intention  that  if 
the  General  Assembly  should  provide  for  a  six-man  jury 
at  the  district  court  level  that  that  provision  would 
satisfy  the  Constitutional  right  spelled  out  in  Section 
5(A)  of  the  right  to  have  a  trial  by  an  impartial  jury 
of  12? 

_  THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON :   Well,  I  think  they  arc 
both  part  of  the  same  section,  they  have  to  be  construed 
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together. 

This  would  satisfy  that.   In  other  words,  this  is 
limited  to  the  other  courts  and  the  other  rule  applies  to 
the  upper  courts.   That  is  the  way  I  construe  it. 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   I  guess  my  question,  stated 
a  little  broader  or  further,  would  be  if  this  would 
satisfy  that  requirement  or  if  the  General  Assembly  did 
provide  for  a  six-man  jury,  that  it  would  require  a  waiver 
by  the  defendant   of  the  right  to  have  a  12-man  jury  as 
provided  in  the  sentence  before  or  that  the  defendant 
could  only  be  tried  by  such  a  jury  with  his  consent? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   It  was  not  my  intention 
to  make  it  depend  on  his  consent , of  .course  the  legislature 
could  prescribe  that,  of  course,  just  as  they  give  the 
right  to  out  the  jurisdiction  of  the  court  by  electing 
to  go  to  higher  court. 

If  the  legislature  saw  fit  to  do  that  I  suppose 
they  could  do  it,  but  I  don't  think  it  is  required. 

THE  CHAIRMAN:   Delegate  Marion,  the  Chair  believe 
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1  Delegate  Henderson's  answer  to  previous  questions,  he 

2  intended  by  his  amendment  to  allow  for  the  General  Assemble 

3  to  provide  for  juries  of  not  more  than  six  but  required 

4  that  such  verdict  be  unanimous. 

5  If  so  provided  by  the  General  Assembly  it 

6  could  take  the  place  of  the  requirement  of  a  jury  of  12; 

7  is  that  correct? 

8  DELEGATE  HENDERSON:   That  is  correct. 

9  THE  CHAIRMAN:   Delegate  Marion. 

10  DELEGATE  MARION :   If  the  General  Assembly 

11  were  to  provide  for  a  six-man  jury  in  the  district 

12  court,  would  it  be  your  intention  by  this  amendment  to 

13  limit  the  General  Assembly  in  either  way  from  either 

14  allowing  or  denying   a  subsequent  trial  or  an  appeal  with 
lg  a  trial  de  novo  before  a  jury  of  12  in  the  superior 

lg  court? 

17  THE  CHAIRMAN:   Delegate  Henderson. 

18  DELEGATE  HENDERSON:   No,  I  think  the  legislature 
U  would  be  perfectly  free  to  allow  that  as  they  have  in  the 

20  past,  if  they  desire  to  do  so,  but  I  don't  think  it 

21  would  be  necessary  that  they  provide  for  a  jury  trial  at 
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the  lower  level. 

THE  CHAIRMAN:   Before  putting  the  question, 
the  Chair  is  disturbed  by  the  statements  made  by  Delegate 
Rybczynski  in  the  course  of  debate  which  has  not  been 
challenged  by  any  other  speaker. 

The  Chair  believes  that  the  implication  of 
Delegate  Rybczynski' s  comment  was  that  the  legislature 
would  not  have  the  power  to  provide  a  jury  in  the  district 
court  and  as  the  chair  recalls  the  provisions  of  committee 
recommendation  JB-1,  approved  by  the  Committee  of  the 
Whole,  the  legislature  would  have  the  power  to  prescribe 
trial  by  jury  in  the  district  court. 

I  would  like  to  ask  the  Chairman  of  the 
committee  whether  it  is  intended  by  the  provisions  of 
Section  5 (A)  to  in  any  way  circumscribe  the  power  of  the 
legislature  under  the  committee  recommendation  JB-1  with 
respect  to  the  jurisdiction  of  the  district  court? 

THE  CHAIRMAN:   Delegate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman,  the  matter  has 
not  been  considered  on  any  kind  of  a  basis  because  all  we 
arc  doing  in  this  recommendation  is  to  assure  a  jury 
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1  trial. 

2  How,  in  the  present  situation,  there  is  a 

3  provision  that  in  any  magistrate's  court, which  is  under- 
♦  stood  generally,  the  district  court  would  supercede  with 
6  in  effect  maybe  a  larger  jurisdiction,  but  in  any  magis- 

6  trate's  court  if  a  person  is  brought  before  the  magis- 

7  trate,  he  must  give  the  accused  an  opportunity  to  ask  for 

8  a  jury  trial  and  then  if  he  asks  for  it  then  the  matter  is 

9  referred  up  to  the  superior  court. 

10  I  don't  know  what  the  situation  would  be  with 

11  respect  to  the  new  order.   It  may  very  well  be  that  the 

12  same  type  of  situation  would  exist  for  the  district  court. 

13  It  seems  to  me  that  what  you  do  here  is  to  build  into 

14  a  jury  system  what  may  have  been  on  the  magistrate's 

15  court  level. 

15  We  didn't  take  that  into  consideration.   We 

17  wanted  to  preserve  the  same  privileges  for  the  accused 

18  which  already  existed.   I  don't  believe  the  four-tier 

19  system  will  interfere  with  that  at  all. 

20  THE  CHAIRMAN:   I  think  the  record  should  bo 

21  clear  that  the  recommendation  JD-1  is  not  intended  to  be 
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modified  by  any  way  by  Section  5(A)  of  R&P-l. 

Under  JB-1  the  legislature  would  have  the 
power  to  authorize  juries  in  the  district  court  but  that 
without  this  amendment,  the  jury  would  have  to  be  a    jury 
of  12. 

With  this  amendment,  it  could  be  a  jury  of 
six. 

Delegate  Johnson. 

DELEGATE  JOHNSON:   Excuse  me,  Mr.  Chairman. 
I  have  a  very  brief  question  to  ask  of  Delegate  Henderson 
with  respect  to  this  amendment. 

THE  CHAIRMAN:   Delegate  Henderson,  do  you  yield 
to  a  question? 

DELEGATE  HENDERSON:   I  yield. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:  Delegate  Henderson,  I  read 
your  amendment, so  it  would  not  interfere  with  the  right 
of  the  accused  to  elect  to  be  tried  by  a  jury  of  12,  if 
that  is  what  he  chose. 

In  other  words,  I  want  to  make  it  perfectly 
clear  that  the  intent  of  this  amendment  is  that  the  ^or.eral! 
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Assembly  may  set  up  a  jury  of  six  in  the  district  court, 
however,  the  accused  would  have  the  right  to  elect  not 
to  be  tried  by  that  jury  of  six  in  the  district  court 
and  could  be  tried  by  a  jury  of  12,  I  would  assume  then 
in  the  superior  court  under  5 (A) . 

Could  that  be  done? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   That  would  depend  upon  the 
action  of  the  legislature.   As  I  said  several  times 
before,  the  legislature  might  in  its  wisdom  decide  to 
confine  it  to  a  six-man  jury  in  the  district  court  rather 
than  a  trial  in  a  higher  court. 

THE  CHAIRMAN:  Do  you  have  a  further  question? 

DELEGATE  JOHNSON:   Wouldn't  that  then  conflict 
with  Section  5(A)? 

THE  CHAIRMAN:   This  is  part  of  5(A),  the 
amendment. 

DELEGATE  JOHNSON:   Wouldn't  that  sentence 
conflict  with  what  was  mentioned  prior  to  that  wherein 
it  says  that  the  accused  shall  have  the  right,  as  I 
understand  it,  or  as  I  read  it,  to  be  tried  by  an 
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impartial  jury  of  12  and  the  amendment  really  indicates 
a  permissive  type  action  that  the  General  Assembly  may  set 
up,  I  would  assume,  for  the  sake  of  convenience  and  for 
the  sake  of  a  speedy  trial? 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:    So  far  as  my  intention  is 
concerned,  the  intention  was  not  to  restrict   the  legis- 
lature.  The  General  Assembly  can  provide  for  the  ousting 
of  jurisdiction  by  the  election  of  a  jury  trial  or  it 
might  not. 

These  two  would  certainly  have  to  be  read  to- 
gether and  it  is  my  view  that  the  six-man  jury  in  the 
district  court  would  satisfy  the  requirements  of  a  jury, 
an  impartial  jury. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

Delegate  Dulany. 

DELEGATE  DULANY:   Mr.  Chairman,  I  just  want 
to  make  one  brief  statement.   I  am  amazed  almost, of  the 
distrust  of  the  legislature  in  arguing  this  question. 
Actually  we  have  a  legislature  that  car.  give  a  death 
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penalty  to  a  pickpocket  or  give  a  two-year  sentence  for 

murder. 

The  states  attorneys  from  Baltimore  City  has 
stated  that  four  times  as  many  people  are  requesting  jury 
trials  than  did  four  years  ago. 

This  is  a  400  percent  increase .   If  we  are 
talking  about  an  increased  cost  to  taxpayers,  we  better 
think  about  a  six-man  jury  in  a  lower  court  than  a  12-man 
jury  in  every  single  case. 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   VThile  we  think  about  the 
cost  of  taxpayers,     we  ought  to  think  about  some  tradi- 
tions which  are  called  sacred.   There  are  some  traditions 
which  are  sacred. 

This  amendment  intends  to  accomplish  an  amend- 
ment which  was  rejected  by  this  Committee.   No  where  in  the 
judiciary  article  is  there  a  limit  of  the  jurisdiction 
which  the  General  Assembly  may  infer  upon  the  court. 

As  Delegate  Dulany  says,  the  legislature  may 
impose  the  death  penalty  for  picking  pockets.   It  is  also 
true  that  that  offense  may  be  tried  in  the  district 
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court. 

Under  this  amendment,  that  defense  could  be 
determined  by  a  jury  of  six  people.   There  may  be  reasons 
why  we  should  depart  from  the  principle  that  no  .man  and 
no  woman  shall  go  to  jail  or  be  fined  unless  12  fellow 
citizens  agree  that  they  are  guilty  of  a  crime  against 
society. 

If  there  are  reasons,  I  havenot  heard  them 
in  this  committee.   I  suggest  that  we  not  so  lightly 
depart  from  what  everybody  has  always  understood  as  an 
essential  freedom. 

I  ask  each  of  you  whether  you  would  be 
willing  to  stand  trial  before  six  rather  than  12  for  an 
offense  no  matter  how  slight  it  may  be,  regardless  of 
whether  it   sentences  you  to  prison  for  one  year  or  ten 
years,  an  offense  which  takes  away  your  freedom  and  your 
liberty  anc*  which  brands  you  forever  as  a  person  convicted 
of  a  crime. 

I  urge  you  to  reject  this  amendment. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
The  question  arises  on  the  adoption  of  Amendment  Number 


Court  Rrparltrt 


THE  JACK    SALOMON   REPORTING  SERVICE 

100  Equitable  Duilding 

Baltimore,  Maryland  21202 


539-6760 


9190 


1 
2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


14  as  modified.   A  vote  Aye  is  a  vote  for  the  amendment; 
a  vote  No  is  a  vote  against. 

Cast  your  votes.   Has  every  delegate  voted? 
Does  any  delegate  desire  to  change  his  vote?   The  Clerk 
will  record  the  vote. 

There  being  55  votes  in  the  affirmative  and 
72  in  the  negative,  the  motion  is  lost  and  the  amendment 
is  rejected. 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POSTERS:   Mr.  Chairman,  I  move  that  the 
committee  of  the  V7hole  rise  and  report  that  it  has  not 
completed  consideration  of  Committee  Recommendation  R&P-l 

THE  CHAIRMAN:   Is  there  a  second? 

(The  motion  was  seconded.) 

THE  CHAIRMAN:   All  in  favor  signify  by  saying 
Aye;  contrary,  No. 

The  Ayes  have  it  and  it  is  so  ordered. 

The  Convention  will  please  come  to  order. 
(The  mace  was  replaced  by  the  Sergeant  at  Arms. 
(Whereupon,  at  1:25  p.m.,  the  Committee  of  the 
Whole  rose,  and  the  Convention  reconvened.) 
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THE  PRESIDENT:   The  Convention  will  please  come 


to  order. 


The  Chair  has  an  important  announcement  to 
make; on  behalf  of  the  Committee  of  the  Whole,  the  Chair 
reports  the  Committee  has  had  under  consideration  Com- 
mittee Recommendation  R&P-l  and  it  still  has  it  under 
consideration  and  desires  leave  to  sit  again. 

As  I  indicated  shortly  after  the  Convention 
convened   this  morning  I  would  advise  you  at  this  time 
as  to  the  policy  that  the  Chair  intends  to  follow  in  con- 
nection with  second  readers  before  the  Convention. 

Rule  4  of  the  Convention  provides  that  the 
presiding  officer  shall  fairly  assign  floor  rights.  In 
an  effort  to  do  this  the  Chair  will  follow  this  procedure 
Prior  recognition  will  be  given  to  persons  submitting 
amendments  which  have  been  submitted  in  writing  at  least 
three  hours  in  advance  of  the  beginning  of  the  session 
at  which  the  second  reading  of  the  recommendation  is 
scheduled. 

Prior  recognition  will  be  given  to  amendments 
sponsored  by  at  least  15  delegates. 
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1  After  action  on  all  amendments  given  prior 

2  recognition,  a  delegate  will  be  recognized  to  move  the 
jj     previous  question. 

4  The  purpose  of  this  is  to  enable  the  Convention 
to  determine  whether  it  desires  to  consider  amendments 

5  other  than  those  which  have  been  submitted  in  writing 
ijr      sufficiently  in  advance  so  that  everyone  can  see  them  and 

whether  it  desires  to  consider  amendments  other 
g      than  those  which  have  been  sponsored  by  a  sufficient  number 
20     of  delegates. 

H  If  the  previous  question  --  if  the  motion 

12  f°r  the  previous  question  is  not  carried,  we  would,  of 

j-     course,  continue  to  receive  any  other  amendments  as  they 
were  offered. 

Under  the  Convention  rules  there  is  no  limitatior. 
on  debate  other  than  the  15-minute  limitation  on  each 
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Quite  obviously  if  the  debate  on  second  readers 
is  very  extended,  the  work  of  the  entire  Convention 
could  be  slowed  very  materially,  however,  there  is  no 
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X      schedule  limiting  debate  generally,  other  than  by  adop- 

2  tion  of  a  new  rule  or  suspension  of  rules. 

3  Accordingly,  in  order  to  place  before  the 

4  Convention  at  any  time  when  debate  appears  to  be  unduly 

5  prolonged,  the  Chairman  of  the  Committee  on  Calendar  and 
5     Agenda  would  , at  such  time,  move  for  a  limitation  of  de- 

rj  bate  on  the  specific  question  then  before  the  Convention. 

g  The  Chair  would  hope  that  each  delegate  propos- 

9     ing  an  amendment  would  limit  himself  voluntarily  to  six 
10     minutes  to  present  the  amendment  and  to  answer  any 
XI     questions   and  that  the  Chairman  of  the  Committee  who 
X2     would  be  given  the  floor  immediately  thereafter  to  answer 
-ym  with  respect  to  the  amendment  would  likewise  voluntarily 

limit  himself  to  six  minutes  time  for  answering  questions 

The  Chair  would  hope  that  all  delegates  would 
thereafter  limit  themselves  voluntarily  to  three  minutes 
.-     for  each  speech  because  that  has  worked  well  in  the  Com- 
mittee of  the  VThole. 

There  is  no  compulsion  on  this  and  only  if  the 
debate  seems  to  be  unduly  prolonged  will  there  be 
any  motion  to  limit  debate.   The  question  will  then  be  . 
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up  to  the  Convention. 

In  order  that  everyone  may  have  adequate  oppor- 
tunity to  consider  any  amendments  and  prepare  any  amend- 
ments, no  committee  recommendation  or  report  of  the 
Committee  on  Style  will  be  placed  on  the  calendar  for  con- 
sideration on  second  reading  before  the  day  after  the 
printed  report  of  the  Committee  on  Style  and  the 
second  reader  is  on  your  desk. 

This  should  give  everyone  ample  opportunity 
to  prepare  amendments.   The  whole  purpose  of  this  proce- 
dure is,  of  course,  to  facilitate  consideration  of 
amendments  in  an  orderly  manner. 

I  am  sure  that  the  Convention  has  in  mind  that 
the  second  reader  is  not  the  time  to  reargue  all  the 
questions  which  have  been  debated  before  the  Committee  of 
the  Whole  and  the  Chair  would  therefore  anticipate  that 
the  number  of  amendments  would  be  very  few,  that  they  would 
be  carefully  thought  out  and  worked  out  in  advance,  and 
that  there  would  be  no  necessity  or  need  for  amendments 
or  modifications  to  be  made  from  the  floor,  so  that 
each  of  you  will  be  fully  advised  and  have  in  mind  the 
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1  rules  which  the  Chair  has  just  announced,  I  will  put 

2  them  in  the  form  of  a  written  memorandum  and  give  them 
«      to  each  of  you  so  that  you  have  it  before  you. 

4  Keep  in  mind  that  this  is  a  rule  which  the 

k     Chair   expects  to  follow.   The  decision  on  any  of  these 
g     matters  is,  of  course,  for  the  majority  of  the  Convention, 
rj  For  what  purpose  does  Delegate  Malkus  rise? 

3  DELEGATE  MALKUS:   Mr.  President,  to  make  an 

a     observation  and  then  ask  you  a  question. 
^q  We  are  now  getting  into  the  most  important  part 

H  of  the  Convention.   What  we  have  done  in  lay  language 

12     now    comes  back  to  us  in  the  legal  language  that 

we  have  to  live  with,  that  is  the  most  important  part  of 
the  Convention. 

Now  I  am  not  exactly  clear,  and  this  is 
my  question.   How  much  time  are  you  going  to  give  us  to 
read  these  committee  reports  from  Style  and  Drafting  be- 
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-ft     fore  the  subject  matter  is  taken  up  and  before  we  have 

an  opportunity  to  prepare  our  amendments,   which  I 

presume  will  also  be  in  legal  form? 

How  much  time  are  we  going  to  have?   We  have 
21 
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got  to  have  enough  time  to  read  these  amendments,  to 
study  these  report!  from  the  committee  on  Style  and  Draft- 
ing to  see  that  the  legal  language  says  what  we  talked 
about  in  lay  language. 

How  much  time  are  you  going  to  give  us  to 
study  reports  and  prepare  our  amendments? 

THE  PRESIDENT:   As  indicated , the  Chair  will 
not  have  for  Calendar  and  Agenda  for  action  on  any  day 
a  second  reader  that  has  not  been  printed  and  on  your 
desk  at  least  by  the  previous  day. 

That  does  not  mean  necessarily  that  every 
long  report  of  the  committee  on  Style  will  be  on  the 
calendar  on  the  day  after  you  see  it.   Some  of  the 
simpler  reports  will  be. 

Delegate  Malkus. 

DELEGATE  MALKUS:   I  sat  down  and  I  am  happy 
that  you  again  recognized  me. 

Will  the  reports  be  on  our  desk  when  we  convene 
at  10:00  each  morning?   If  we  are  going  to  take  them  up 
the  next  day — 

THE  PRESIDENT:   I  would  hope  that  they  would  be 
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x  on  your  desk  by  10:00.   The  reports  that  will  be  on  the 

calendar  for  tomorrow  obviously  are  not  on  your  desk 
5     at  10:00,  some  of  then  are.   I  would  hope  they  will  be 

on  your  desk  by  this  afternoon.   They  will  not  be  considered 

by  the  Convention  until  this  afternoon. 
■  Delegate  Malkus. 

7  DELEGATE  MALKUS:   I  understand  if  they  are  not 

on  our  desk  by  10:00  you  will  not  take  them  up  until  the 
"     next  day? 

10  THE  PRESIDENT:   I  just  indicated  to  the  con- 

11 
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12 


trary.   There  are  reports  that  are  on  your  desk,  that 
will  be  on  your  desk  this  afternoon  that  I  hope  we  will 

13     reach  this  afternoon. 

1*  Delegate  Malkus. 

15  DELEGATE  MALKUS:   My  next  question,  if  we  sit 

16  in  our  seats, which  you  know  I  do  not  do  too  much  of,  and 

17  if  we  sit  here  and  listen  to  these  talks  when  will  we 

18  have  time  to  read  them  and  have  tine  to  prepare  the  neces- 

19  sary  amendments?   Heaven  knows  there  are  going  to  be  a  lot 

20  of  amendments  necessary  on  the  second  readers. 

21  We  want  time  to  legislate  in  a  good  and  sound 
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manner. 

I  ask  you  to  give  us  enough  time  at  home  to 
read  these,  this  important  subject  matter,  and  get  our 
amendments  in. 

THE  PRESIDENT:   The  whole  conduct  of  the 
Convention  has  indicated  that  every  effort  has  been  made 
to  give  delegates  ample  time  to  consider  and  debate  and 
discuss  all  matters  before  the  Convention  and  the  Com- 
mittee of  the  Whole. 

One  thing  that  must  be  kept  in  mind  is  that  we 
do  have  a  date  by  which  the  labors  of  this  Convention 
must  be  concluded. 

Delegate  Chabot,  do  you  have  a  question? 

DELEGATE  CHABOT:   Yes,  sir,  I  would  like  to 
understand  just  how  the  three-hour  rule  applies.   Let  us 
assume  that  the  other-- 

THE  PRESIDENT:   Three-hour  rule  means  that  the 
amendment  in  written  form  is  in  the  hands  of  the  Chief 
Clerk  at  least  three  hours  before  the  Convening  hour  of 


the  session. 


DELEGATE  CKABOT :   With  regard  to  reports  that 
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we  v;ill  get  this  afternoon,  does  this  mean  before  7  a.m. 
tomorrow  or  if  the  reports  are  to  be  taken  up  in  the  after- 
noon, does  it  mean  --  at  least  three  hours  prior  to  the 
time  that  the  afternoon  session  begins? 

THE  PRESIDENT:   I  think  it  would  be  three  hours 
before  the  afternoon  session,  but  I  would  suggest  to 
you  that  the  reports  that  are  under  consideration  which  ar^ 
going  to  be  distributed  today  for  consideration  tomorrow 
are  such  that  you  could  certainly  consider  any  amendments 
that  you  may  have  with  respect  to  them  this  evening. 

Do  you  have  a   further  question? 

DELEGATE  CHABOT :   Yes,  sir.   With  regard  to  the 
automatic  movement  of  the  previous  question  will  there 
be  any  opportunity  for  those  who  have  amendments  that 
were  not  present  to  either  have  them  distributed  or  to 
briefly  indicate  what  the  amendments  are  before  a  vote  is 
taken  on  the  previous  question? 

THE  PRESIDENT:  I  can't  answer  that,  Delegate 
Chabot,  without  knowing  more  about  it  at  the  time. 

The  v/hole  purpose  of  this  is  to  permit  and 
encourage  orderly  consideration  of  amendments  and 
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1  discussion. 

2  Now,  quite  obviously,  if  you  are  going  to  have 

3  a  flurry  of  people  suggesting  last  minute  amendments,  it 

4  would  defeat  that  purpose. 

5  The  question  of  whether  the  motion  for  the 
f  previous  question  is  adopted  is,  of  course,  for  the 
7  Convention  or  the  majority  of  the  delegates. 

9  Delegate  Chabot. 

g  DELEGATE  CHABOT:   Yes,  sir,  but  the  motion  for 

10  the   previous  question  is  not  debateable? 
\\  THE  PRESIDENT:   That  is  correct. 

12  DELEGATE  CHABOT:   I  did  not  want  to  suggest  that 

1«  there  be  an  opportunity  for  debate  but  simply  that  the 

H  people  could  have  some  opportunity  to  at  least  look  at  the 

jc  alternatives  that  would  be  foreclosed  if  the  previous 

,g  question  were  adopted. 

,,-  Would  there  be  some   opportunity? 

18  THE  PRESIDENT:    I  should  think  that  the  delegates 

.g  would  be  ab^e  under  the  rules  laid  down  to  have  their 

20  amendments  printed  except  in  the  most  extraordinary 

««  circumstances. 
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I  think  you  know  the  attitude  of  the  Chair  well 
enough  to  appreciate  that  under  extraordinary  circum- 
stances, there  would  be  no  desire  to  shut  off  amendments 
or  debates. 

Delegate  Marion. 

DELEGATE  MARION:   I  understood  you  to  say 
that  at  some  point  in  the  debate  on  each  of  these 
reports  the  Chair  would  recognize  a  delegate  for  the 
purpose  of  moving  the  previous  question. 

Did  your  statement  in  that  regard  indicate  that 
there  would  be  no  other  opportunity  to  move  the  previous 
question  or  is  the  motion  for  previous  question  in  order 
at  any  time  during  debate  on  any  of  these  matters  in  the 
Convention? 

THE  PRESIDENT:      It  is  subject  to  priority  of 
other  motions.   The  Chair  merely  meant  to  indicate  that 
after  the  convention  has  had  before  it  amendments  which 
meet  two  conditions,  one,  that  they  have  been  in  writing 
in  the  Clerks'  office  at  least  three  hours  in  advance  of 
the  session  and  two,  that  they  have  been  sponsored  by  15 
delegates,  after  all  such  amendments  neeting  those 
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conditions  have  been  considered,  the  Chair  intends  to  give 
the  Convention  an  opportunity  to  decide  whether  it  shall 
hear  any  other  amendments. 

Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Since  the  primary  purpose 
of  the  three-hour  rule  is  to  give  notice  to  the  Chair  and 
to  the  Chairman  of  the  Committee  on  Calendar  and  Agenda 
of  the — 

THE  PRESIDENT:   No,  the  purpose  is  to  enable 
printing  of  the  amendments  so  that  the  amendments  may  be 
circulated  to  all  delegates. 

Delegate  Bamberger. 

DELEGATE  BAMBERGER :   Would  it  be  considered  in 
compliance  with  the  three-hour  rule  to  prepare  an  amendment 
referring  to  the  pages  and  numbers  of  the  report  of  the 
Committee  of  the  Whole,  so  that  the  Chief  Clerk  can  make 
the  necessary  changes  in  pages  and  lines  in  reference  to 
the  report  of  the  Committee  on  Style? 

THE  PRESIDENT:   I  am  lost.   I  don't  know  what 
your  suggestion  is. 

DELEGATE  BAMBERGER:   What  I  suggest  is  this,  we 
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1  may  have  the  problem  where  we  receive  a  brown  sheet  on  a 

2  particular  day  and  the  Chair  would  intend  to  consider  that 

3  in  a  morning  session  or  a  session  in  the  evening  when 

♦  it  might  be  difficult  to  meet  the  three-hour  rule  by  an 

§  amendment  written  with  reference  to  the  pages  and  lines  of 

6  the  report  of  the  Committee  on  Style,  Drafting  and 

7  Arrangement. 

8  THE  PRESIDENT:   I  don't  think  you  would,  since 

9  you  would  have  the  printed  report,  at  least  the  hope 

10  would  be  that  you  would  have  the  printed  report  at 

11  least  24  hours  in  advance. 

12  DELEGATE  BAMBERGER:   24  hours,  not  just  the  day 

13  before? 

14  THE  PRESIDENT:   As  I  indicated,  the  procedure 

15  for  tomorrow  is  that  we  will  consider  tomorrow  afternoon 

16  th©  reports  that  are  being  distributed  today.   They 

17  will  be  on  your  desk  this  afternoon. 

18  Delegate  Grumbacher. 

1Q  DELEGATE  GRUMBACHER:   My  question  goes  to 

20  a  slightly  different  point,  sir.   Will  the  Chair  during 

21  debate  announce  when  the  six-minute  periods  are  up  and 
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when  the  three-minute  periods  are  up  and  such  other 
subsequent  times  as  may  be  pertinent  and  encouraging  to 
those  speaking  to  terminate  their  speeches? 

THE  PRESIDENT:  It  will  indeed.   The  time- 
keeper will  keep  very  accurate  time.   I  would  intend  L' 
advise  each  speaker  before  his  time  expired  so  that  ^r 
would  be  able  to  tailor  his  speech  accordingly. 

Are  there  any  further  questions?  I  will  gc 
a  memorandum  covering  this  into  your  hands  as  quickly 
as  possible. 

Delegate  Gallagher. 

DELEGATE  GALLAGHER:   fir.  Chair--  .  lay  ] 
announce  a  committee  meeting  of  the  Committee  on  t 
Legislative  Branch  in  the  Committee  Room  at  2:30  dur 
lunch? 

THE  PRESIDENT:   Delegate  Penniman. 

DELEGATE  PENNIMAN:   Mr.  President,  nay  I 
announce  that  there  will  be  a  meeting  of  the  Committee 
on  Style,  Drafting,  and  Arrangement  during  the  lunch 
hour,  so  please  ,r':   your  sand       Ltl     i. 

THE  PRESIDENT:   Delegate  Dulany. 
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DELEGATE  DULANY:   Mr.  Chairman,  a  brief 
meeting  of  the  Committee  on  Public  Information  will  be 
held  briefly  upon  adjournment. 

THE  PRESIDENT:   Any  other  announcements  by 
the  committee  chairmen? 

Any  announcements  by  the  delegates? 

All  delegates  not  present  at  roll  call  may 
indicate  their  presence  on  the  supplemental  roll  call. 

The  Clerk  will  record  the  supplemental  roll  call 

(The  roll  was  called.) 

THE  PRESIDENT:   The  Chair  recognizes  Delegate 
Powers . 

DELEGATE  POWERS :   Mr.  Chairman,  I  move  that  we 
recess  until  3:15. 

THE  PRESIDENT:   All  in  favor  signify  by  saying 
Aye;  contrary,  No.   The  Ayes  have  it  and  it  is  so  ordered. 

The  hour  is  3:15. 

(Whereupon,  at  1:45  p.m.  the  Convention  was 
recessed,  to  reconvene  at  3:15  p.m.,  of  the  same  day.) 
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THE  PRESIDENT:   The  Sergeant  at  Arms  will  clear 
the  aisles  and  close  the  doors. 

The  Convention  will  please  come  to  order. 

Roll  call. 

(Whereupon,  the  roll  was  called.) 

THE  PRESIDENT:   Has  every  delegate  answered 
roll  call? 

Delegate  Carson,  do  you  desire  to  answer  roll 
call? 

Has  every  delegate  answered  roll  call?   The 
Clerk  will  record  the  roll  call.   Reports  of  Committees? 
Committee  of  the  Whole  Report  No.  16. 

The  Clerk  will  read  the  report. 

MR.  QUILLEN:   Report  of  the  Committee  of  the 
Whole  No.  16.   This  report  covers  matters  in  General 
Order  No.  25,  Committee  Recommendation  No.  S&E-2:   A  Report 
on  Committee  Recommendation  S&E-2  (Eligible  Voters  in 
Federal,  State  and  County  Elections;  Eligible  Voters  in 
Municipal  Elections;  Eligible  Voters  in  Presidential 
Elections;  Voters  in  United  States  Enclaves;  Disqualifica- 
tion; Uniform  Conduct  of  Elections;  General  Elections; 
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Pluralities;  No  Property  Test  for  Public  Office). 

THE  PRESIDENT:  The  report  has  heretofore  been 
referred  to  the  Committee  on  Style,  Drafting  and  Arrange- 
ment. 

Committee  Report  No.  17.   The  Clerk  will  read 
the  report. 

MR.  QUILLEN:   Report  of  the  Committee  of  the 
Whole  No.  17.   This  report  covers  matters  in  General 
Order  No.  26,  Committee  Recommendation  No.  EB-2:   A  Report 
on  Committee  Recommendation  EB-2  (Attorney  General,  Powers 
and  Duties  of  the  Attorney  General) . 

The  Committee  of  the  Whole  has  considered  Com- 
mittee Recommendation  No.  EB-2  and  has  approved  it  with 


14      amendments  as  indicated  in  the  attachment  to  this  Report 


THE  PRESIDENT:  The  report  has  heretofore  been 
referred  to  the  Committee  on  Style,  Drafting  and  Arrange- 
ment. 

You  will  recall  that  final  action  was  not  taken 

i 
by  the  Convention  with  respect  to  Committee  Report  EB-1, 

not  Committee  Rec  ^-imendation  but  Committee  Report  EH- ' 

Because  of  parliamentary  inquiry  put  to  the  Chair  by 
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Delegate  Wheatley  the  Chair  was  unable  to  respond  at  that 
time.   The  Chair  will  give  the  answer  now  to  the  question 
posed  by  Delegate  Wheatley.   He  asked  whether  the  action 
of  the  Convention  in  adopting  the  report  of  the  Committee 
of  the  Whole,  Committee  Report  EB-1,  would  prevent  the 
Convention  from  considering  on  second  reader  of  committee 
recommendations  an  amendment  which  would  be  contrary  to, 
or  in  contravention  of  one  of  the  provisions  of  the 
committee  report. 

For  instance,  the  committee  report  provides  tha^ 
the  Constitution  shall  not  provide  for  a  Treasurer.   If 
this  is  approved  by  the  Convention,  does  it  thereby 
prevent  the  Convention  in  considering  on  second  reader 
the  Committee  Recommendation  EB-1  from  considering  an 
amendment  providing  for  a  Treasurer. 

The  Chair's  answer  is  that  under  the  rules  of 
the  Convention  it  would  prohibit  such  an  amendment.   How- 
ever, under  the  rules  of  the  Convention  any  matter  decided 
by  the  Convention  can  be  reconsidered  at  any  time  and 
accordingly  if  it  was  desired  to  submit  an  amendment  to 
a  committee  recommendation,  this  would  be  contrary  to 


" 


some  action  taken  by  the  convention  on  the  commit tee  r e por 
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1  and  the  proper  procedure  would  be  to  first  move  for  re- 

2  consideration  of  the  vote  by  which  the  committee  report 

3  was  adopted. 

4  The  Chair  calls  your  attention  to  the  provi- 

5  sions  of  the  rule  with  respect  to  reconsideration,  Rule 

6  54,  on  page  29  of  the  printed  booklet  sets  out  in  detail 

7  the  circumstances  under  which  any  matter,  any  questions 

8  may  be  reconsidered  at  any  time  before  the  Convention 

9  adjourns  sine  die. 

10  The  Chair  will  request  the  Chairman  of  the 

11  Committee  on  Calendar  and  Agenda  to  put  the  Committee 

12  Report  EB-1  on  the  agenda  for  action  by  the  Convention 

13  tomorrow. 

14  Delegate  Wheatley,  I  take  it  that  answers  your 

15  earlier  inquiry? 

15  DELEGATE  WHEATLEY:   Mr.  Chairman,  that  was  the 

17  question  I  had.   I  think  the  Chair  has  answered  it  very 

19  adequately. 

ig  THE  PRESIDENT:  Thank  you. 

go  Are  there  any  other  motions  or  resolutions? 

2i  (No  response. ) 


(  nur*  H'  r*irt"> 
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THE  PRESIDENT:   The  Chair  recognizes  Delegate 


Powers. 


DELEGATE  POWERS:   Mr.  President,  I  move  the 
Convention  resolve  itself  into  the  Committee  of  the  Whole 
for  the  purpose  of  considering  the  general  orders  of  the 
day. 

THE  PRESIDENT:   Is  there  a  second. 

(Whereupon,  the  motion  was  seconded.) 

THE  PRESIDENT:   All  in  favor,  signify  by  saying 
Aye;  contrary,  No. 

The  Ayes  have  it.   It  is  so  ordered. 
(Whereupon,  at  3:28  o'clock  p.m.,  the  Convention 
resolved  itself  into  the  Committee  of  the  Whole.) 

(The  mace  was  removed  by  the  Sergeant  at  Arms.) 

THE  CHAIRMAN:   The  Committee  of  the  Whole  will 
please  come  to  order. 

We  have  under  consideration  Committee  Recommenda 
tion  R&P-l  and  particularly  Section  5. 

Delegate  Case,  do  you  now  desire  to  offer  your 
Amendment  AD? 

DELEGATE  CASE:   Yes,  sir. 


'  nurt   Hrptirlr 
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1  THE  CHAIRMAN:   Will  the  pages  please  distribute 

2  Amendment  AD.   This  will  be  Amendment  No.  15. 

i 

3  The  Clerk  will  read  the  amendment. 

4  MR.  QUILLEN:   Amendment  No.  15  to  Committee 

5  Recommendation  No.  R&P-l,  by  Delegates  Case,  Lord,  Carson: 

6  On  page  3  Section  5  Rights  of  Accused  in  line 

7  12  strike  out  the  period  and  insert  in  lieu  thereof  the 

8  following: 

9  ",    except  that  trial  by  jury  shall  not  be  re- 

10  quired  for  petty  offenses." 

11  THE  CHAIRMAN:   The  amendment  having  been  sub- 

12  mitted  by  Delegate  Case,  seconded  by  Delegates  Lord  and 

13  Carson,  the  Chair  recognizes  Delegate  Case. 

14  DELEGATE  CASE:   Mr.  Chairman,  Ladies  and  Gentle- 

15  men  of  the  Committee,  this  amendment  is  offered  to  correct 
lg  an  ambiguity,  or  perhaps  even  an  inconsistency  which 

17  appears  in  the  records  of  the  Committee  of  the  Whole  in 

1Q  connection  with  the  right  of  trial  by  jury  in  criminal 

cases . 

PQ  As  you  know,  Section  5,  page  3  of  the  blue 

2i  paper,  says  in  effect  that  any  person  accused  of  a  crime 


19 
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1  has  the  right  to  a  speedy  and  public  trial  by  an  impartial 

2  jury,  and  in  the  colloquy  which  developed  in  connection 

3  with  this  section,  I  am  told  that  the  Chairman  of  the 

4  Committee  said  in  substance  that  this  provision  guaranteed 

5  a  jury  trial  in  every  criminal  case. 

6  I  also  understand  that  the  committee  did  not 

7  desire  in  making  its  presentation  to  change  in  any  way 

8  the  substantive  law  of  the  State,  and  since  I  believe  that 

9  the  substantive  law  of  the  State  does  in  certain  minor 

10  situations  permit  a  criminal  trial  without  the  advent  of 

11  a  jury,  this  amendment  is  proposed  to  preserve  that  body  of 

12  law. 

13  The  Court  of  Appeals  has  ruled  definitively 

14  that  there  are  a  class  of  cases  called  petty  offenses  in 

15  which  no  jury  trial  is  required.   The  leading  case  on  this 
15  subject  is  the  case  of  State  versus  Glenn,  in  54  Md. ,  at 
17  page  572.   In  that  case  a  woman  was  tried  before  a  magis- 
19  trate  for  being  a  dissolute  person.   She  was  tried  without 

19  a  jury  and  sentenced  to  the  House  of  Correction.   Subse- 

i 

20  quently,  on  a  writ  of  habeas  corpus  the  question  came  up  as 

21  to  whether  or  not  the  statute  under  which  she  was  tried, 
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which  did  not  permit  a  jury  trial,  was  constitutional,  and 

2  with  your  indulgence  I  would  like  to  read  to  you  what  the 

3  Court  of  Appeals  said  in  holding  that  it  did  not.   The 
^  Court  said,  and  I  am  quoting:  "And  when  it  is  declared 

5  that  a  party  is  entitled  to  a  speedy  trial  by  an  impartial 

6  jury,  that  must  be  understood  as  referring  to  such  crimes 

7  and  accusations  as  have  by  the  regular  course  of  the  law 

8  and  the  established  modes  of  procedure  as  theretofore 

9  practiced  be  always  the  subject  of  jury  trial.   It  could 

10  never  have  been  intended  to  embrace  every  species  of 

11  accusation  involving  either  criminal  or  penal  consequences.]" 

12  Still  later  the  Court  of  Appeals  reaffirmed 

13  this  rule  in  the  case  called  Danner  versus  the  State,  in 

14  which  the  court  said  the  following,  and  I  am  now  again 

15  quoting  from  89  Md.,  at  page  226.   The  Court  of  Appeals 

16  said: 

17  "The  right  to  demand  a  jury  trial,  being  as  we 

18  have  thus  seen  guaranteed  only  to  such  crimes  and  accasa- 

19  tions  as  had  by  the  regular  course  of  the  law  and  estao- 

20  lished  modes  of  procedure  as  theretofore  practiced,  it 

21  becomes  necessary  to  inquire  as  to  what  class  of  offenses 
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1  entitled  the  party  to  its  enjoyment.   It  is  clear  that  it 

2  cannot  be  demanded  in  many  minor  offenses." 

3  Ladies  and  Gentlemen  of  the  Committee,  this 

4  same  rule  is  the  rule  in  the  Supreme  Court  of  the  United 

5  States.   As  you  know,  the  Sixth  Amendment  is  an  absolute 

6  guarantee  of  the  jury  trial  in  all  criminal  cases,  but  the 

7  Supreme  Court  has  faced  this  problem  in  many  situations, 

8  and  I  am  merely  quoting  from  one  of  the  most  recent  cases, 

9  Cheff  versus  Schnackenberg,  in  which  the  Supreme  Court 

10  said  the  following,   citing  many,  many  cases:   "It  is 

11  settled  by  the  decisions  of  this  Court  that  the  right  of 

12  trial  by  jury  does  not  extend  to  every  criminal  proceed- 

I 

13  ing.   At  the  time  of  the  adoption  of  the  Constitution, 

14  there  were  numerous  offenses  commonly  described  as  petty 

15  which  were  tried  summarily  without  a  jury." 

15  So  the  posture  that  we  find  ourselves  in  this 

17  particular  matter  is  this:   There  is  a  body  of  law  in  this 

19  State,  cases  which  I  have  read,  together  with  the  decisions 

19  of  the  Supreme  Court,  which  hold  that  where  you  have  a 

2Q  petty  offense  it  is  not  necessary  to  have  or  to  requir. 

2i  constitutionally  a  jury  trial.   If  the  Chairman  of  the 
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1  Committee  is  correct  in  his  assumption  that  the  blue 

paper  does  not  seek  to  change  this,  then,  of  course,  we 

3  have  no  problem.   But,  if  his  words  taken  literally  mean 

4  that  in  every  case  a  trial  by  jury  is  required,  then  I 

i 

5  say  that  that  is  not  the  law  of  this  State,  has  never 

I 

6  been,  and  I  think  we  need  an  amendment  to  clarify  it. 

7  I  may  point  out  one  other  facet  of  this.   The 

8  Maryland  cases  generally  speaking,  which  have  addressed 

9  themselves  to  this  question,  have  dealt  not  with  Article  21 

10  of  the  Declaration  of  Rights  from  which  the  Committee  took 

11  its  words,  but  rather  from  Article  5  of  the  Declaration 

12  of  Rights.   That  article  says,  and  I  am  quoting,  "that  the j 

13  inhabitants  of  Maryland  are  entitled  to  the  common  law 

14  of  England  and  the  trial  by  jury  according  to  the  course 

15  of  that  law". 

15  What  the  cases  have  said  over  and  over  again 

17  is  that  the  words,  according  to  the  course  of  that  law, 

19  means  that  there  could  be  these  petty  cases  in  which  a 

19  JurY  trial  would  not  be  required. 

■ 

20  THE  CHAIRMAN:   You  have  two  and  a  half, 

21  gate  Case. 


(  uiirl  Hrparlrr* 
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1  DELEGATE  CASE:   Now,  thank  you,  Mr.  Chairman. 

2  It  is  the  position  of  the  sponsors  of  this  particular 

3  amendment  that  we  think  should  be  made  clear  that  what 

4  we  are  trying  to  do  is  to  preserve  that  particular  facet 

5  of  the  law. 

6  Let  me  make  it  clear  that  what  we  are  not  trying 

7  to  do  here  and  what  this  amendment  does  not  do  is  to  deny 

8  a  jury  trial  to  anybody  who  is  otherwise  entitled  to  it. 

9  Let  me  make  that  perfectly  clear  and  restate  it  again: 

10  This  does  not  deny  to  anyone  a  jury  trial  who  would  not  be 

11  entitled  to  it  today  under  the  laws  of  the  State  of  Mary- 

12  land.   All  it  does  is  to  preserve  these  classes  of  petty 

13  cases  from  the  complete  requirement  that  there  must  be  a 

14  jury  trial. 

15  We  think  that  probably  this  is  what  the  commit- 

15  tee  really  intended,  but  we  feel  that  because  of  the  collo- 

17  °Iuy  that  is  on  the  record,  it  is  necessary  to  clear  the 

j 

1Q  record  and  to  preserve  and  maintain  the  law  of  Maryland  as 

ig  it  stands  today. 

- 
20  THE  CHAIRMAN:   Are  there  any  questions  of  the 

2i  sponsor  of  the  amendment? 
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Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President,  I  would 
like  to  ask  Delegate  Case,  in  order  to  make  clear  in  this 
amendment  if  it  should  be  adopted,  rather  than  by  colloquy 
here,  or  by  reference  to  reports,  if  he  would  mind  adding 
after  the  word  "offenses",  for  which  trial  by  jury  is  not 
required  by  law  at  the  time  of  the  adoption  of  this  Con- 
stitution? 

THE  CHAIRMAN:   Delegate  Case. 

DELEGATE  CASE:   I  don't  think,  Delegate  Weide- 
meyer, that  that  really  adds  anything  because  petty  of- 
fenses, there  could  be  a  petty  offense  that  would  be 
developed   sometime  in  the  future.   The  whole  idea  of 
this,  of  course,  is  to  free  the  courts  of  the  laborious 
handling  of  jury  cases,  let's  say,  parking  ticket  cases, 
that  kind  of  thing.   It  all  desolves  upon  the  Legislature 
in  this  particular  area,  subject,  of  course,  to  the  over- 
riding decisions  that  the  courts  might  make  as  to  what  is 
or  what  is  not  a  petty  offense  based  upon  the  law  of 
England,  so  I  think,  in  other  words,  I  think  it  would  be 
a  restrictive  amendment  and  it  would  cover  things  that  I 
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can't  foresee  and  I  suggest  that  probably  you  can't 
either. 

THE  CHAIRMAN:   Delegate  Case  only  has  one  more 
minute.   There  are  two  others  desiring  to  ask  questions. 
The  Chair  will  permit  one  question  each. 

Delegate  Chabot. 

DELEGATE  CHABOT:   Delegate  Case,  would  an  of fens 
for  which  one  could  be  imprisoned,  could  such  an  offense 
be  a  petty  offense  under  this? 

THE  CHAIRMAN:   Delegate  Case. 

DELEGATE  CASE:   The  case  that  I  quoted  to  you, 
the  Glenn  case,  did  involve  a  prison.   Generally  speaking, 
the  line  has  been  drawn  at  a  maximum  of  six  months,  defini- 
tion of  a  petty  offense,  although  there  is  no  definitive 
definition  of  the  term.   The  case  in  the  Supreme  Court 
that  I  quoted  to  you  was  for  that  period  of  time. 

THE  CHAIRMAN:   Delegate  Macdonald. 

DELEGATE  MACDONALD :   Delegate  Case,  is  this  a 
term  of  art?   Do  we  have  a  definite  line  between  offenses 
which  are  petty  offenses  and  those  which  are  not? 

THE  CHAIRMAN:   Delegate  Case. 
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1  DELEGATE  CASE:   It  is  a  word  of  art  and  the 

2  line  is  drawn  by  the  court  based  upon  the  common  law  of 

3  England. 

4  THE  CHAIRMAN:   Delegate  Bamberger. 
i 

5  DELEGATE  BAMBERGER:   Delegate  Case,  could  the 

6  Legislature  in  the  future  establish  some  new  crime  and 

7  say  there  shall  not  be  a  right  to  trial  by  jury? 

8  THE  CHAIRMAN:   Delegate  Case. 

9  DELEGATE  CASE:   Not  if  it  were  anything  other 

10  than,  under  this  amendment,  a  petty  offense. 

11  THE  CHAIRMAN:   Delegate  Kiefer. 

i 

12  DELEGATE  KIEFER:   Mr.  Chairman,  Ladies  and 

13  Gentlemen  of  the  Committee,  Delegate  Case  has  presented 

14  me  with  this  question  and  problem  before.   Frankly,  I 

15  perhaps  am  a  little  bit  confused  and  I  remind  myself  of  a 
15  certain  French  girl  that  applied  for  a  job  as  an  airline 
17  hostess  and  because  some  of  you  may  be  confused  permit  me 
19  a  moment  to  tell  you  about  her.   She  applied  for  the  job 
ig  and  passed  all  of  the  tests.   When  she  got  completely 
go  finished  she  had  successfully  passed  them  all  and  then  the  ! 
21  personnel  director  said  just  one  more  problem  we  are  going 
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to  put  to  you  and  you  have  got  to  give  us  the  answer,  so 

I 

he  said,  now,  you  are  on  an  airliner  with  a  hundred  men 

T  and  you  are  going  overseas  and  suddenly  the  motors  conk 

4  out  and  you  find  yourself  making  a  forced  landing  in  the 

5  ocean.   The  first  thing  you  know  you  end  up  on  a  desert 

6  island  with  100  men.   Now,  what  would  you  do?   She  looked 

7  a  little  bit  confused  and  said,  I  understand  the  question 

8  but  what  is  the  problem. 

9  Frankly,  ladies  and  gentlemen,  I  don't  think 

10  there  is  a  problem  here.   We  adopted  the  language  of  the 

11  three  sections  of  the  Maryland  Declaration  of  Rights,  No. 

12  5,  which  is  what  Mr.  Case  refers  to  in  that  we  specifically 

13  considered  the  language  which  provides  that  the  inhabitants 

14  of  Maryland  are  entitled  to  the  common  law  of  England  and 

15  trial  by  jury  according  to  the  common  courts  in  accordance 
15  with  that  law.   We  also  considered  Article  21  which  says 
17  that  in  all  criminal  prosecutions  every  man  has  the  right 
19  to  be  informed,  and  to  a  speedy  trial  by  impartial  jury, 

19  by  whose  unanimous  consent  he  should  be  found  guilty. 

20  Article  23  refers  to  process  of  law.   If  Mr.  Case,  in 

!| 

21  quoting  that  particular  case,  and  I  don't  mean  to  doubt  his 
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word,  but  the  judce  or  the  court  considered  all  three  of 
those  sections  of  the  Declaration  of  Rights  and  he  di< 
hold  to  the  point  -hat  there  were  some  cases,  man- 
that  were  not  tr:     -  jury.   However,  the  United  Sta 
Constitutic   ,as  t    ;ame  provisions.   I  don't  see  wh< 
there  is  any       arta  -.lar  problem.   In  Maryland  we  have  a 
statute  whic  ,  pre    is  for  magistrate  trials,  that  before 
a  person  can  be  tried,  and  I  will  read  it  to  you,  that 
accused,  when  brought  before  any  such  trial  magistrat 
being  informed  by  him  of  his  right  to  trial  by  jury,     ily1 
elects  to  be  tried  before  such  trial  magistrate,  and 
vided,  further,  that  a  jury  trial  be  not  provided  in 
case  on  the  part  of  the  State  by  the  State's  Attornt 

In  toda\  s  law  any  person  brought  before  a 
magistrate  or  otherwise  is  entitled  to  a  trial  by  ju 
he  so  wants. 

I  t!n  i)   mtting  in  this  language  will  not 
the  situation.   I  -ertainly  don't  think  we  want  to  cha 
the  current  statu:  of  the  law.   I  believe  that  what  v 
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1  has  been  done  in  the  present  case,  it  will  be  done.   I 

2  think  if  it  makes  everybody  happier  I  will  firmly  state 

3  it  was  the  intent  cf  the  Committee  not  to  change  the  pre- 

4  sent  concept  of  criminal  law  and  the  right  to  trial  by 

5  jury.   Perhaps  I  was  erroneous  in  stating  that  this  gives 

- 

6  unequivocal  right  to  trial  by  jury.   I  thought  it  die  but 

7  it  doesn't  change  whatever  is  now  the  existing  law.   I 

8  hope  you  withdraw  the  amendment. 

9  THE  CHAIRMAN:   Delegate  Kiefer,  your  last  state- 

10  ment  taken  in  connection  with  the  statement  that  I  thoug  t 

11  you  made  with  reference  to  the  statute  leaves  the  Chair 

12  confused,  when  you  say  right  of  trial  by  jury  under  pre- 

13  sent  law.   I  am  not  sure  whether  you  are  referring  to 

14  under  present  provisions  of  the  Constitution  or  under 

15  present  statute  law. 

25  DELEGATE  KIEFER:   Under  the  present  condi  i 

17  of  both  the  constitutional  and  statutory  law. 

18  THE  CHAIRMAN:   I  think  that  confuses  rather 
than  clarifies  the  issue. 

DELEGATE  KIEFER:   Under  the  status  cf 
constitutional  law?  as  interpreted  by  courts.   I  am 
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trying  to  change  that.   The  statute  that  has  been  imple- 
mented and  clarified  by  statute  I  assume  will  continue  tc 
be  the  case. 

THE  CHAIRMAN:   Delegate  Kiefer.  one  Dther  ques- 
tion, just  to  clarify  the  record.   Do  I  understand  you 
be  saying  that  notwithstanding  the  fact  that  Section  5 
does  not  have  the  limiting  language  to  which  Delegate 
Case  called  attention,  that  is.  in  Article  5  of  the  pre- 
sent  Declaration  of  Rights,  that  you  are  saying  that  Sec- 
tion 5(a)  is,  nevertheless,  subject  to  that  same  limita- 
tion? 

DELEGATE  KIEFER:   I  am  saying,  sir,  that  it  is 
the  same  language  that  is  in  our  present  Constitution,  and1 
if  our  Court  of  Appeals,  and  incidentally  these  are  case 
back  in  the  19th  Century,  70  years  old  or  more  and  if 
Court  of  Appeals  has  made  that  interpretation  of  them, 
has  made  that  interpretation  of  them,  but  we  are  not  doing 
anything  but  restating  what  our  present  Constitution 


states . 


•  i  :   You  are  net  u  ■  i 


the  present     ;ti   tion.   That.   why  I  want  the  reco: 


SALOMON    REPORT!!1       SI     VICL 
I""  Kcpiilutilc  Uuililint! 

h.illimurp,  \l  ir\!      I  i 


922^ 


1  clear.   Are  you  saying  that  it  is  the  intention  of  Section 

2  5 (a)  that  it  is  the  same  as  though  it  contained  limiting 

3  words,  according  to  the  course  of  that  law,  found  in 
^  Article  5  of  the  present  Declaration  of  Rights? 

5  DELEGATE  KIEFER:   Article  5  of  the  present 

6  Declaration  cf  Rights,  Article  21  and  Article  23,  yes, 

7  sir,  because  they  are  all  considered,  they  all  have  to  be 

8  considered  together  by  the  court  in  the  cases  cited  by 

9  Delegate  Case. 

10  THE  CHAIRMAN:   Delegate  Carson. 

11  DELEGATE  CARSON:   Mr.  Chairman,  if  I  may,  I 

12  understand  it  then,  Mr.  Kiefer,  Chairman  Kiefer,  that 

13  there  is  no  intention  to  overrule  the  case  of  Donner   emus 

14  State,  89  Md. ,  220,  State  versus  Glenn,  54  Md . ,  601? 

15  THE  CHAIRMAN:   Delegate  Kiefer. 

16  DELEGATE  KIEFER:   I  have  no  intention  to  over- 

17  rule  anything  the  Court  of  Appeals  has  done. 
19  THE  CHAIRMAN:   Any  other  delegate? 

19  Delegate  Carson. 

20  ZARSON:   If  I  may  just  a  monu 

21  TIT'  CHAIRMAN:   Delegrte  Kiefer. 
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1  DELEGATE  KIEFER:   Mr.  Chairman,  when  I  said  I 

2  had  no  intention,  I  didn't  mean  it  quite  so  facetiously. 

3  I  don't  think  the  committee  had  any  intention  to  overrule 
*  any  case  by,  decided  by  the  Court  of  Appeals. 

5  THE  CHAIRMAN:   Any  other  delegate  desire  to 

6  speak  in  favor  of  the  amendment? 
V  Delegate  Koger. 

8  DELEGATE  KOGER:   I  would  like  to  speak  in  oppo- 

9  sition  to  the  amendment. 

10  THE  CHAIRMAN:   Any  delegate  desire  to  speak  in 

... 

11  favor? 

12  Delegate  Carson. 

13  DELEGATE  CARSON:   Mr.  Chairman,  upon  the  colloquy 

i 

14  with  Chairman  Kiefcr  it  is  clear  upon  the  record  the  intent 

15  is  not  to  change  the  law  and  the  sponsors,  therefore, 

16  withdraw  the  amendment. 

17  THE  CHAIRMAN:   The  amendment  is  withdrawn. 

18  Delegate  Grant,  do  you  desire  to  offer  your 

19  Amendment  AK? 

20  Di  ANT:   Yes,  I  would,  :ir.  Chai        I 

21  would  like  co  mal  e  ore  change  in  it.   I  would  like  to 
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1  substitute  the  word  "peace"  for  "safety". 

2  THE  CHAIRMAN:   This  will  be  Amendment  16.   What 

3  is  the  modification,  Delegate  Grant? 

4  DELEGATE  GRANT:   In  line  6,  it  should  read, 

5  "unless  public  peace  would  require  otherwise". 

6  THE  CHAIRMAN:   Unless  public  what? 

7  DELEGATE  GRANT:   Peace. 

8  THE    CH/.IRMAN:       Is    there    any   objection    to    the   mod- 

9  ification? 

10  If  not,  the  amendment  will  be  regarded  as  so 

11  modified  and  the  Clerk  will  please  read  the  amendment  as 

12  modified.   This  will  be  Amentment  16. 

13  MR.  QUILLEN:   Amendment  No.  16  to  Committee 

14  Recommendation  Uo.  R&P-l,  by  Delegate  Grant: 

15  On  page  3  Section  5  Rights  of  Accused  folic- 
15  line  12  add  the  following: 

17  "An  accused,  except  in  cases  punishable  by   =ath 

18  or  life  imprisonment,  shall  be  entitled,  unless  publi 

19  safety  would  require  otherwise,  to  release  pending  trial 

20  conditioned  on        such  bail  or  other  terms  as  ! 

21  reasonably  rcco-sary  to  secure  h:  s  appearance  before 
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1  court." 

2  THE  CHAIRMAN:   The  amendment  is  submitted  by 

3  Delegate  Grant.   Is  there  a  second? 

4  DELEGATE  GLEASON :  Second. 

5  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

6  Grant  to  speak  to  the  amendment. 

7  DELEGATE  GRANT:   Mr.  Chairman,  I  will  try  to 

8  make  this  brief. 

9  In  the  discussion  this  morning  which  resulted 

10  in  Article  5(b)  being  deleted,  it  seemed  that  there  were 

11  two  lines  of  argument  going,  both  of  which  had  substantial 

12  merit.   In  the  case  of  the  Committee  Report,  we  were  faced 

13  with  the  situation  of  where  they  were  trying  to  raise  the 

14  constitutional  dignity,  the  right  of  a  person  not  to  be 

15  summarily  incarcerated  without  some  good  reason.   In  the 

16  case  of  the  people  who  were  advocating  that  this  Section 

17  be  eliminated,  their  fears  were  well  founded  because  of 

18  the  fact  that  it  said  that  they  should  be  entitled  to 

19  release  and  that  the  only  conditions  that  their  release 

20  would  be  based  jooi  would  be  the  conditions  necess  . 

21  got  them  bacK  to  trial,  and  this  would  not  allow  the  ji 
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any  discretion  in  whether  or  not  as  a  matter  of  public 
interest  the  person  should  be  at  that  time  granted  the 
right  of  bail. 

This  amendment  attempts  to  take  the  two  points 
of  view  and  bring  them  together;  first  of  all  to  raise 
to  constitutional  dignity  the  right  of  a  person  not  to 
be  incarcerated.   There  was  ancillary  discussion  on 
whether  or  not  this  was  a  constitutional  or  statutory 
matter.   There  were  people  advocating  the  right  was  already 
inherent;  the  people  suggesting  we  maintain  the  constitu- 
tional dignity  and  some  maintained  it  was  not  inherent. 
The  argument  then  } ased  itself,  however,  primarily  on  a 
deeper  issue  and  tnat  is  the  unwarranted  incarceration 
versus  the  question  of  the  protection  of  the  public. 

This  amendment  simply  takes  what  the  Committee 
Report  said,  that  there  would  be  a  constitutional  right  to 
bail,  except  in  the  capital  cases,  and  that  there  could  be 
no  interference  with  this,  with  this  one  exception,  that 
if  public  peace  wo.  :  require  otherwise.   Public  peace  is 
3  roll  define"        11  under:  .  ad  legal  concept 
tc  the  Cormittee  cf  the  Whole's   >tention  several  citat 
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from  words  and  phrases  in  which  this  is  found:   A  contract 
case  defining  as  public  peace  as  used  in  this  statute 

3  pointing  out  the  penalties  to  be  imposed  where  a  breach 

4  of  the  peace  means  that  in  the  physical  sense  every 

5  security  which  every  man  feels  is  so  necessary  to  his  com- 

6  fort  and  for  which  all  governments  are  instituted. 

7  In  a  New  York  case,  it  was  defined  as,  public 

8  peace  as  used  in  this  statute  means  free  from  agitation 

9  of  disturbance  which  is  guaranteed  by  the  law  and  which  is 

10  practically  synonymous  with  the  word  "order". 

11  In  an  Iowa  case  it  was  defined  as  public  peace 

12  is  that  tranquility  enjoyed  by  the  citizens  of  a  municipal- 

13  ity  where  good  order  reigns  among  its  members,  and  in  a 

14  North  Dakota  case,  public  peace  means  tranquility,  joy 

15  for  the  citizens  of  the  municipality  or  community  where 

15  good  order  reigns,  a  visible  sense  of  security  which  every 

17  man  feels  is  necessary  for  his  comfort  and  for  which  all 

18  governments  are  instituted. 

i 

19  In  other  words,  this  is  putting  in  a  well  de- 

20  fined  legal  czr.zer,^    of  public  peace  as  the  only  other 

21  striction  on  a  right  for  bail. 
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1  If  this  amendment  is  adopted  it  will  mean  there 

i 

Z  is  a  constitutional  demandable  right  for  bail,  except  in 

3  three  instances,  where  the  crims  is  punishable  by  death. 

4  where  the  crime  is  punishable  by  life  imprisonment,  and 

5  where  it  would  be  contrary  to  public  peace  or  as  stated, 

6  unless  public  peace  would  require  otherwise. 

7  THE  CHAIRMAN:   Any  questions  of  the  sponsor  of 

8  the  amendment? 

9  Delegate  Scanlan. 

10  DELEGATE  SCANLAN:   Delegate  Grant,  would  the 

11  phrase,  public  peace,  as  you  propose  it  --  I  believe  he 

12  has  changed  it  to  public  peace  rather  than  public  safety. 

13  THE  CHAIRMAN:   Public  peace  is  the  phrase. 

14  DELEGATE  SCANLAN:   Would  your  phrase,  public 

15  peace,  as  you  propose  it,  permit  the  committing  judge  to 
i 

16  take  into  account  the  propensity  or  proclivity  of  the 

17  accused  to  commit  crime,  the  likelihood  he  might  commit 

18  crime  during  the  period  he  is  released  on  bail  and  before 

19  he  is  tried? 

20  THE  CH   .MAN:   Delegate  Grant. 

2i  DELEGAT"  GRANT:   I  refer  Delegate  Scanlan  to 
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the  case  of  this  Elwood  versus  Ocean  City  and  approximately 
this  same  case  came  up  in  which  public  peace  was  discussed, 
curfew  orders  and  violators  were  held.   It  was  a  question 
of  whether  they  would  be  legitimately  held.   The  case 
essentially  defined  what  was  public  peace,  what  were  the 
public  interests  involved  and  made  the  decision  that  in 
this  case  the  holding  was  lawful,  in  which  they  made  tem- 
porary holding  but  did  not  grant  bail  because  of  the 
Ocean  City  riots. 

THE  CHAIRMAN:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   In  other  words,  I  gather 
your  answer  to  my  question  was  yes. 

THE  CHAIRMAN:   Delegate  Grant. 

DELEGATE  GRANT:   That  is  right,  yes,  under  well 
defined  legal  concepts. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   Delegate  Grant,  is  it  your 
intention  by  substituting  the  word  "peace"  for  "safety" 
to  make  the  provision  more  or  less  restrictive? 

THE  CHAIRMAN:   Delegate  Grant. 

DELEGATE  GRANT:   The  answer  is  yes,  it  is  to 
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1  make  it   restrictive,  but  restrictive  within  a  well  defined 

2  legal  concept,  that  is,  what  is  necessary  for  the  preven- 

3  tion  of  a  breach  of  peace  and  what  is  necessary  for  the 

4  safeguarding  of  public  peace.   That  would  be  the  only 

5  restriction  on  man's  absolute  right  to  bail  other  than 

6  these  capital  cases. 

i 

7  THE  CHAIRMAN:   Delegate  Bothe. 

8  DELEGATE  BOTHE:   As  I  understand  the  legal 

9  authorities  you  cited  in  your  answer  to  Delegate  Scanlan's 

10  question,  disturbance  of  the  public  peace  would  involve 

11  any  act  which  interfered  with  the  good  order  of  the  State. 

12  For  instance,  I  will  give  an  example  of  a  drunk  and  disor- 

13  derly  individual  who  wants  to  get  out  on  bail,  and  who  is 

14  still  in  a  condition  where  he  might  disturb  the  neighbor- 
ly hood.   Is  it  your  intention  to  state  by  this  provision 

II 

lg  that  a  drunk  would  ue  entitled  to  bail  as  long  as  he 

17  still  was  inebriated  or  in  danger  of  going  to  another  bar? 

13  THE  CHAIRMAN:   Delegate  Grant. 

1Q  DELEGATE  GRANT:   The  intention  of  this  amend- 

PQ  ment  is  essentially  as  described  by  Judge  Child  this 

2i  morning,  of  granting  to  the  judge  judicial  discretion,  and 

i  if  he  felt  that  by  judicial  discretion  the  public  peace 
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x     was  involved  he  would  be  authorized  to  take  the  appropriate 


2 


9 
10 


action.   He  would  not  be  constitutionally  bound  to  turn  the 


3     man  loose. 


4 


THE  CHAIRMAN:   Delegate  Bothe. 


5  DELEGATE  BOTHE:   Are  you  then  suggesting  that 

a  person  who  is  arrested  would  be  subjected  to  two  trials, 
'  one  by  the  judge  to  decide  whether  he  will  be  peaceful 

8     until  he  is  tried  for  the  offense  for  which  he  was  arrested, 
and  the  other,  of  course,  being  his  principal  trial?   Is 
that  the  plan  of  this  amendment? 

11  THE  CHAIRMAN:   Delegate  Grant. 

12  DELEGATE  GRANT:   I  suggest  to  Delegate  Bothe 

13  that  there  be  two  considerations:   The  consideration  of 

14  guilt  and  innocence  is  something  to  be  determined  at  tne 

15  trial.   However,  there  is  often  another  consideration 

16  and  that  is,  public  peace,  and  public  peace  is  something 

17  that  can  or  cannot  be  affected  by  the  manner  of  granting 

18  bail.   This  allows  the  judge  judicial  discretion.   I  point 

i 

19  out  this  is  not  unfair  judicial  discretion  but  judicial 

20  discretion  within  v  11  recognized  legal  concepts 

21  THE  CHAIRMAN:   Deleaatc  Bothe. 
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DELEGATE  BOTHE :   You  are  aware,  I  assume,  of 
the  present  state  of  the  Maryland  law  which  except  in 
capital  cases  gives  an  accused  an  absolute  right  to  bail, 
assuming  that  he  has  the  funds  to  post.   How  would  this 
provision  conflict  with  that,  if  at  all? 

THE  CHAIRMAN:   Delegate  Grant. 

DELEGATE  GRANT:   I  am  well  aware  of  the  present 
state  of  Maryland  law  and  am  also  well  aware  of  the  pre- 
sent state  of  Mar ;'and  practice.   This  would  simply  make 
practice   and  law  conform. 

THE  CHAiRMAN:   Delegate   Bothe. 

DELEGATE  BCTHE :   I  am  speaking  now  of  the 
constitutional  law  and  I  wonder  if  you  would  answer  the 
question,  lookinc  c nly  to  the  ideal  execution  of  the  laws 
as  set  forth  in  th<  ir  basic  document,  along  with  as  it  may 
be  practiced  in  various  parts  of  the  State. 

THE  CHAIRMAN:   I  don't  think  you  can  limit  the 
delegate's  answer  to   a  question. 

Delegate  Grant,  you  may  answer  the  question. 

DELEGATE  GRANT:   In  the  Maryland,  the  pres«^+ 
state  of  the   -*.j  xa.iu  law  is  an  uncuestioned  right  to  bail 
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any  time  you  can  get  the  magistrate  to  come  down  to  set  the 
bail.   The  present  state  of  the  Maryland  practice  is  there 
is  a  good  deal  of  common  sense  used  as  to  when  the  magir- 
trate  is  going  to  be  available  to  set  bail.   This  would 
make  what  has  grown  up  to  be  subversionof  the  law,  bring 
it  in  consonnance  with  the  law  and  instead  of  operating 
through  the  back  door  the  judge  could  operate  through  the 
front  door. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   Would  then  a  court  be  able  to 
determine  that  an  individual  activity,  while  perhaps  not 
criminal  or  dangerous,  were  nevertheless  disturbance  of 
the  public  peace  and  for  that  reason  restrain  him  for 
whatever  period  the  court  could  justify  to  hold  him  pend- 
ing trial  cr.  some  offense  of  which  he  was  accused? 

TI-IE  CHAIRMAN:   Delegate  Grant,  you  have  left 
time  enough  only  tc  answer  that  question. 

DELEGATE  GRANT:   I  point  out  to  Delegate  Bothe 
first  of  ail  that  this  Elwood  versus  Ocean  City  case  dealt 
with  that  Dcir.    .  J  secondly  that  breach  of  peace  is  a 
recognized  cr.  r.inal  offense. 
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1  THE  CHAIRMAN:   Delegate  Kiefer. 


2  DELEGATE  KIEFER:   Mr.  Chairman,  because  Dele- 

3  gate  Child  led  the  opposition  to  striking  out  this  sec- 

4  tion  and  because  of  his  interest  in  this  I  am  going  to 

5  yield  to  him. 

6  THE  CHAIRMAN:   Delegate  Child. 

7  DELEGATE  CHILD:   Mr.  Chairman,  Ladies  and  Gen- 

8  tlemen  of  the  Committee,  I  don't  think  we  ought  to  prolong 

9  this  matter  any  further.   The  amendment  offered  by  Dele- 

10  gate  Grant  doesn't  change  the  concept  to  any  great  extent. 

11  The  provision  which  we  have  later  on  in  the 

12  Constitution  under  Section  8,  which  is  the  thrust  of  my 

13  entire  argument,  permits  the  Legislature  to  pass,  and 

14  they  have  already  rassed,  any  law  in  reference  to  granting 

15  of  bail  which  is  nacessary  and  proper. 

15  The  granting  of  bail,  you  can  write  statutes 

17  -bout  it,  you  can  write  words  about  it,  but  in  the  final 

19  analysis  it  is  a  matter  of  sound  judicial  discretion  by 

19  some  judicial  officer  when  application  is  made  to  him  for 

20  a  bail. 

21  There  i.-  no  need  whatsoever  for  5(b)  in  the 
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Constitution   and  the  original  language  it  developed  here 
this  morning  of  5(b)  in  this  Constitution  was  taken  from, 
as  I  understand  it  now,  the  language  of  the  Federal 
statute,  or  an  imsrovision  of  the  words  in  that  statute, 
so  the  words  are  statutory.   The  arguments  have  all  been 
made,  the  minority  report  was  supported  by  nine  members 
of  the  Committee  and,  therefore,  represents  the  majority 
of  the  Committee,  and  is  really  a  majority  report. 

I  urge  the  defeat  of  the  amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor  of  the  amendment? 

Any  other  delegate  desire  to  speak  in  opposi- 
tion? 

Are  you   aady  for  the  question? 

Delegate  Dukes. 

DELEGATE  DUKES:   I  rise  to  speak  against  the 
amendment,  for  not  exactly  reasons  consistent  with  Judge 
Child.   A  long  time  ago  a  gentleman  by  the  name  of  Oscar 
Wilde  wrote  a  poen  about  lying  in  jail.   Among  other  things 
it  says,  we  kno   not  whether  the  laws  are  rig::-  or   wl  ther 
the  laws  are  wrong.   All  that  we  know  lying  in  jail  is  thati 


• 


J 
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the  days  are  long,  and  that  each  day  is  like  an  hour,  an 
hour  in  which  the  minutes  are  long. 

The  purpose  of  bail  now,  tomorrow,  and  yester- 
day was  to  allow  a  man  under  our  system  of  juris  prudence 
who  has  not  been  frund  guilty  to  go  free  until  he  ^s. 

Delegate  Grant  said  there  were  a  couple  of  con- 
siderations about  '  hether  or  not  a  man  ought  to  be  able 
to  go  free  on  bail.   One  had  to  do  with  the  finding  of 
guilt,  and  we  did  r.ot  reach  it  until  a  later  date.   The 
other  had  to  do  wit a  whether  or  not  he  is  apt  to  be   a 
harm  to  his  community,  public  peace,  whatever  that  is.   I 
suggest  to  you  that  if  we  assume  as  we  are  supposed  to 
assume  that  he  doesn't,  that  he  didn't  do  that  which  he 
has  been  accused  of  doing,  there  would  be  very  little 
doubt  in  most  of  our  minds  as  to  whether  or  not  he  should 
be  allowed  to  remain  free  until  he  is  tried.   I  like  this 
amendment,  the  sen--  of  it. 

The  part  I  don't  like  is  the  part  about  public 
peace.   I  disagree  with  Judge  Child  and  I  disagree  appar- 
ently with  so-:       i   of  this  Convention  who  earlier 
moved  to  strik.      right  of  bail  from  the  Maryland 
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1  Constitution,  as  it  was  then  composed.   I  suggest  to  you 

2  very  simply  that  if  you  believe  that  a  man  in  this 

3  country  --  a  free  man,  not  a  liberal,  as  some  of  us  call 
*  ourselves,  not  a  conservative,  as  some  of  us  call  our- 

5  selves,  but  a  free  man,  as  most  of  us  choose  to  call  our- 

6  selves  --  is  not  convicted  in  these  United  States  until 

7  he  has  had  his  trial  and  until  someone  has  found  him 

8  guilty,  not  just  a  judge  in  whose  discretion  we  wish  to 

9  place  his  bail,  but  the  jury  and  the  judge. 

10  You  would  not  find  it  proper  to  allow  a  judge, 

11  a  man  like  the  rest  of  us,  to  decide  whether  or  not  the  man 

12  who  has  beer  accused  is  going  to  be  a  harm  to  his  community 

13  I  believe  that  any  ~an  in  this  country,  until  he  is  con- 

14  -icted,  is  entitle   to  be  free,  and  there  is  only  one 

15  reason  for  keeping  him  in  jail,  and  that  is  he  may  not  be 

16  at  the  trial  at  th   time  we  come  to  try  him.   I  will  vote 

17  against  this  amendmant.   At  a  later  date  when  it  is 

18  appropriate  I  will  move  to  reconsider  this  matter.   I 

19  don't  think  I  would  like  to  tamper  around  with  the  Ten 

20  Commandments  ar^  T  wouldn't  ta^r0**  with  the  Bil."  c 

21  Nothing  in  the  Constitution  gives  you  a  right  to  bail. 
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1  You  are  talking  about  this  kind  of  bail.   I  under 

2  some  delegates  said  don't  worry  about  it,  it  is  taken 

3  care  of  in  other  places.   I  hope  someone  will  show 

4  where  else  in  the  Constitution  it  shows  you  have 

5  to  bail.   If  someone  does  I  will  remove  my  objc 

6  Otherwise,  this  is  the  place  to  pur  a  right  to  baiJ 

7  Constitution. 

8  THE  CHAIRMAN:   Are  you  ready  for  the  quest 

9  The  Clerk  will  ring  the  quorum  bell. 

10  The  question  arises  on  the  adoption  of  Ame nu- 
ll ment  No.  16.   A  vote  Aye  is  a  vote  in  favor  of  the  amend- 

12  ment. 

| 

13  Delegate  Child. 

il 

14  DELEGATE  CHILD:   A  point  of  order.   There  was  a 

15  motion  to  reconsider. 

15  THE  CHAIRMAN:   No.   Delegate  Dukes  gave  notice 

17  that  he  intended  at  a  later  date  to  make  a  motion  to  re- 

19  consider.   The  question  arises  upon  the  adoption  of  Amend- 

19  ment  16.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment. 

i 
i 

20  A  vote  No  is  a  vote  against. 

21  Cast  your  votes 
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1  Has  every  delegate  voted? 

Does  any  delegate  desire  to  change  his  vote? 
3  j  The  Clerk  will  record  the  vote. 

*  There  being  20  votes  in  the  affirmative  and  29 

5  in  the  negative,  the  motion  fails.   The  amendment  is  re- 

6  jected. 

I 

7  Dele<~aJ  c;  Dukes. 

8  DELEGATE  DUKES:   Mr.  Chairman,  will  the  Chair 

9  advise  me  when  it  will  be  appropriate  to  move  to  reconsider 

10  the  earlier  vote? 

11  THE  CHAIRMAN:   We  may  reconsider  it  now  or  at  any 
I 

j 

12  earlier  date  when  this  article  is  under  consideration. 

13  DELEGATE  DUKES:   I  would  move  to  reconsider  it 

14  now. 

15  THE  CHAIRMAN:   You  are  moving  to  reconsider  the 

16  vote  by  which  Amendment  12  was  adopted? 

17  DELEGATE  DUKES:   I  believe  that  is  correct,  Mr. 

18  Chairman. 

19  THE  CHAIRMAN:   It  is  moved  that  the  vote  by 

20  which  Amendrent  12  was  adopted  be  reconsidered.   Is  there 

21  a   second? 
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1  (Whereupon/  the  motion  was  seconded.) 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

3      Dukes  to  speak  to  the  motion. 

i 

DELEGATE  DUKES:   Mr.  Chairman,  I  think  I  have 

i 
i 

already  stated  the  bulk  of  what  I  had  to  say.   I  reiterate  i 
the  principle  very  simply:   If  we  believe  that  you  are 
not  convicted  until  you  have  had  a  trial,  then  it  seems 
6     to  me  we  must  also  believe  that  you  shouldn't  have  to  sit 
9     in  jail  and  cool  your  heels  because  some  judge  thinks  you 

10  might  be  guilty.   Regardless  of  what  the  members  of  the 

11  bench  may  say  I  suggest  to  you  there  is  no  other  reason 

12  that  a  judge  keeps  a  man  sitting  in  jail.   There  is  one 

13  possible  other  reason,  and  that  is  he  thinks  he  is  a  bad 

14  man  for  some  other  reason.   Surely  none  of  us  would  go  so 

15  far  as  to  say  tnat  every  man  who  happens  to  be  accused  of 
25     a  crime  and  the  judge  thinks  he  is  a  bad  fellow  and  should 
17     be  kept  off  the  street  because  of  some  other  crime,  that 
1Q     ho  ought  to  be  allowed  to  keep  him  in  jail.   That  leaves 
\g  him  accused.   He  stands  before  the  bench  and  the  judge 

ion,  young  man,  although  you  won't  be  found 
21     guilty  until  later,  I  think  you  probably  are  and  if  I  let 
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1  you  go  you  might  go  out  and  do  it  again.   I  don't  think  we 

2  run  that  kind  of  country.   I  hope  not.   I  don't  think 

r 
I 

3  that  is  any  ground  for  any  man,  again  judges  are  men,  to 

4  make  that  decision,  if  a  man  has  not  yet  been  convicted, 


5  no  matter  if  he  was  convicted  a  hundred  times  before  for 

not 

6  a  hundred  other  crimes,  he  should/be  able  to  be  held  in 

7  jail  until  such  time  as  the  judge  gets  around  to  confirm- 

8  ing  what  he  has  already  found  in  his  own  mind. 

9  THE  CHAIRMAN:   Delegate  Kiefer,  do  you  desire 

10  to  comment? 

11  DELEGATE  KIEFER:   I  will  yield  to  Delegate 

12  Child. 

13  THE  CHAIRMAN:   Delegate  Child. 

14  DELEGATE  BOYCE :   Mr.  Chairman  -- 

15  DELEGATE  CHILD:   Mr.  Chairman,  I  don't  want  to 

16  prolong  the  argument. 

17  THE  CHAIRMAN:   For  what  purpose  does  Delegate 

18  Doyce  rise? 

19  DELEGATE  BOYCE:   Shouldn't  Chairman  Kiefer 

20  yield  to  the  majority  author  of  this  thing  rather  than  the 

21  minority  author?   This  is  a  point  of  personal  privilege. 
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THE  CHAIRMAN:   Anyone  who  wants  to  speak  has 
the  opportunity  and  will  be  recognized.   I  assume  that 
Delegate  Kiefer  suggested  that  Delegate  Child  speak  because 

he  was  the  sponsor  of  the  amendment  that  is  now  being  re- 

I 

i 

considered. 

Delegate  Child. 

DELEGATE  CHILD:   Mr.  Chairman,  I  don't  want 
to  prolong  the  proceedings  or  prolong  the  debate.   I  think 
everyone  here  has  heard  the  arguments  on  both  sides  this 
morning  of  this  question  and  that  they  know  from  both  sides 
and  have  made  up  their  minds,  and  I  don't  care  to  take  any 
more  time  of  the  Committee. 


DELEGATE  MITCHELL:   Mr.  President. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Mr.  President  and  fellow 
delegates,  I  voted  against  this  recommendation  in  commit- 
tee because  at  the  insistence  of  some  of  the  members  of  our 
committee  this  clause,  except  in  cases  punishable  by  death 

or  life  imprisonment,  was  included. 

! 

It  seems  to  me  that  a  man  is  innocent  until 
proven  guilty  is  the  principle  upon  which  our  system  of 


Hrpnrtr 


THE    JACK    SALOMON    REPORTING    SERVICE 

I  Oil  Kquitalila  DuiMinic 

M.illiiiiiirr,  Mnryl  tnri  21202 


r,.10-67G0 


1 


9245 


justice  has  been  founded,  and  to  make  this  exception,  I 


2  know  a  number  of  persons  who  have  been  arrested,  many  of 

I 

3  them  on  circumstantial  evidence,  and  charged  with  a  capita] 

| 

4  offense,  and  they  have  been  later  found  innocent,  and  a 

5  number  of  these  persons  who  have  been  found  guilty  were 

6  hampered  in  finding  witnesses  to  clear  themselves  because 

7  they  were  held  in  jail  and  bail  was  not  available.   It 

8  seems  to  me  unfortunately  it  is  the  rule,  not  the  excep- 

9  tion,  unfortunately  there  is  the  trend  that  when  a  man  is 

10  charged,  there  is  a  presumption  that  he  is  guilty  in  the 

11  manner  of  setting  bail,  and  I  am  opposed  to  this  excep- 

12  tion,  except  in  cases  punishable  by  death  or  life  imprison- 

13  ment. 

14  The  accused  is  only  charged  with  a  crime.   He 

ii 

15  hasn't  been  proven  guilty,  and  I  think  this  runs  contrary 

16  to  our  whole  system,  and,  therefore,  that  is  why  I  voted 

17  against  it  in  committee,  because  I  thought  it  was  an  un- 

18  fair  and  unjust  exception,  and  it  is  still  here  in  the 

19  document,  but  I  am  for  the  principle  included  in  the  rest 

20  of  Section  B,and  if  I  vote  for  it  this  time,  it  will  be  in 

21  the  hope  that  an  amendment  will  be  offered  to  eliminate 
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1  this  un-American  and  undemocratic  exception. 

2  THE  CHAIRMAN:   Any  other  delegates  desire  to 

3  speak  to  the  motion  to  reconsider?   What  side  do  you  wish 
to  speak,  Delegate  Scanlan? 

5  DELEGATE  SCANLAN:   I  am  against  the  motion  for 

6  reconsideration. 

7  THE  CHAIRMAN:   You  may  speak. 

8  DELEGATE  SCANLAN:   I  don't  want  to  belabor  the 

9  arguments.   If  the  motion  for  reconsideration  passes  and 

10  the  committee  proposal  as  originally  suggested  is  adopted, 

11  it  will  mean  that  a  trial  court  cannot  take  into  account 

12  in  fixing  bail  the  possibility  of  recidivism  on  the  part 

13  of  the  offender. 

14  e  judges  of  the  District  of  Columbia  are 

15  plagued  with  this  problem  now  under  the  Federal  bail  format 

16  and  it  is  ridiculous  for  me  to  say  that  a  committing  judge 

17  cannot  take  into  account  the  possibility  that  a  man  charged 
19  may  commit  a  crime  during  the  period  he  is  incarcerated. 

^g  I  am  so:     3  rejected  Delegate  Grant's  amendment.   I  think 

he  would         served  the  best  of  both  worlds  but  I  say 

21  under  any  circ     inces  it  is  utterly  ridiculous  to  deny 
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this  privilege  to  a  trial  court  judge  to  exercise  his 
priviledge  to  protect  the  public.   Not  that  the  defendant 
is  guilty  as  charged,  but  the  possibility  of  the  offender 
pending  trial  will  make  other  offenses  against  public 
order. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   Despite  the  fact  this  issue 
was  debated  this  morning,  I  feel  the  questions  may  be  very 
much  confused,  partly  because  of  the  posture  in  which  the 
matter  came  before  this  committee  as  a  whole.   The  Commit- 
ttee  on  Personal  Rights, on  the  other  hand,  had  many  hours 
to  discuss  and  hear  witnesses,  all  the  various  aspects  of 
what  is  a  very  complex,  but  extremely  constitutional  prob- 
lem. 

Now,  we  have  acted  without  any  amendment  or  ques 
tion  or  debate  to  grant  to  an  accused  all  kind  of  rights 
when  he  is  tried  for  the  offense,  he  is  entitled  to  counsel 
he  is  entitled  to  be  confronted  with  his  accusers  and  we 
even  put  in  a  little  amendment  yesterday  to  make  sure  they 
were  under  oath  when  they  confronted  him. 

This  area,  I  say,  is  far  more  important  to  the 
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right  of  the  accused,  because  a  large  number  of  accused, 
when  they  are  tried  for  the  offense  after  having  spent 

3  months  in  jail  waiting  trial,  the  issue  is  a  complete 

*  nullity  because  the  court  ends  up  giving  them  time  served 

5  if  they  are  guilty  and  if  they  are  not  guilty  they  have 

6  been  punished  anyway. 

7  This  issue  is  far  more  important  in  our  modern- 

8  day  context  of  criminal  justice  than  the  old-fashioned  and 

9  traditional  rights  which,  without  dissent  and  by  acclama- 

10  tion  we  agreed  to  put  in  the  Constitution. 

11  We  don't  need  a  right  to  counsel.   The  system 

12  of  justice  will  take  care  of  that.   We  don't  need  a  public 

13  trial.   I  am  sure  we  will  have  public  trials  day  in  and  day 

14  out,  whether  or  not  the  Constitution  calls  for  them  or  not. 

15  We  definitely  need  a  principle  in  the  Constitution  that 

15  entitles  the  presumption  of  innocence  to  have  meaning  and 

17     which  states  that  people  cannot  be  punished  until  and 

j 
13    unless  they  have  been  found  guilty  under  the  elaborate 

19    procedures  which  we,  without  argument,  state  belong  in  the 
Constitution. 

I  would  point  out  we  have  had  experience  in  the 
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City  of  Baltimore,  and  I  believe  also  in  Montgomery  and 
Prince  Georges  County,  with  bail  reform  procedures  and  it 
has  been  found  beyond  any  doubt  that  people  can  be  re- 
leased, practically  everyone  who  is  jailed  pending  trial 
could  have  been  released  had  this  principle  obtained  in 
the  practice  and  in  the  administration  of  justice. 

THE  CHAIRMAN:   You  have  one-quarter  of  a  minute, 
Delegate  Bothe. 

DELEGATE  BOTHE:   I  would  very  briefly  like  to 
answer  Delegate  Scanlan.   I  don't  know  where  he  gets  this 
picture  which  he  gave  you  of  people  opposing  the  bail  re- 
form program  in  the  District  of  Columbia,  because  of  the 
recidivism  problem. 

THE  CHAIRMAN:   Your  time  has  expired.   You  may 
finish  your  sentence  if  you  want  to. 

DELEGATE  BOTHE:   I  think  I  can  put  it  all  in 
one  sentence  if  my  breath  is  up  to  it. 

THE  CHAIRMAN:   All  right. 

DELEGATE  BOTHE:   An  investigation  which  was 

: 
i 

made  by  the  American  Bar  Association  in  an  effort  to  make 
recommendations  to  the  body  of  that  organization  on  the 
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1  subject  was  involved  in  a  great  deal  of  debate  on  this 

2  question  of  preventive  detention,  and  elected  to  recom- 

3  mend  that  there  be  no  preventive  detention  implicit  in  the 

4  idea  of  bail  and  the  reason  that  they  did  that  was  because 

5  after  the  experiment  in  the  District  of  Columbia,  there  was 

6  so  little  recidivism  that  they  felt  it  unfair  and  unwise 

7  to  place  any  restriction  for  that  reason  on  the  release 

8  of  people  pending  bail.   I  can  show  you  all  the  statistics, 

9  Delegate  Scanlan,  if  you  want  to  see  them,  but  the  example 

10  you  cite  is  exactly  the  reason  why  preventive  detention 

11  has  been  rejected  by  some  very  prestigious  authorities. 

12  THE  CHAIRMAN:   Are  you  ready  for  the  question? 

13  The  question  --  the  Clerk  will  ring  the  quorum 

14  bell. 

15  The  question  arises  on  the  motion  to  reconsider 

15  the  vote  by  which  Amendment  No.  12  was  adopted.   A  vote 

17  Aye  is  a  vote  in  favor  of  reconsideration.   A  vote  No  a 
|| 

19  vote  against. 

ig  If  the  motion  is  carried,  Amendment  12  will  be 

20  before  you  for  further  action.   A  vote  Aye,  a  vote  for  re- 
2i  consideration,  a  vote  No,  a  vote  against. 
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Cast  your  vote. 

Has  every  delegate  voted? 

Does  any  delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  5  3  votes  in  the  affirmative  and  70 
in  the  negative,  the  motion  is  lost. 

Before  leaving  a  consideration  of  Section  5, 
the  Chair  understands  that  Delegate  Willoner  feels  that  the: 
colloquy  between  Delegate  Kiefer,  Delegate  Case,  Delegate 
Carson  and  the  Chair  leaves  something  to  be  desired.   The 
Chair  recognizes  Delegate  Willoner. 

DELEGATE  WILLONER:   Mr.  Chairman,  it  is  with 
great  reluctance  that  I  rise.   Some  of  it  bothers  me  a 
great  deal  to  rise  on  this  question  but  I  think  that  the 
committee  history  on  this  particular  provision  should  be 
made  a  bit  more  clear. 

We  had  a  full  discussion  on  the  validity  of 
jury  trial  for  the  most  minor  offenses  and  in  answer  to 
my  questions  during  the  presentation  by  the  Chairman  he 
answered  that  we  did  intend  to  include  the  most  minor 
offenses . 
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The  intent  of  the  committee  was,  as  I  understood 
it  at  the  time,  we  discussed  as  I  remember  one  particular 
crime,  exceeding  70,  which  is  a  traffic  offense,  when  we 
discussed  coverage  of  traffic  offenses,  which  carries  a 
year,  and  we  discussed  that  and  thought  the  jury  trial  was 
appropriate  in  that  case.   In  any  event,  the  present  law 
of  Maryland  is  to  provide  for  a  jury  trial  in  all  offenses. 
The  Constitution  apparently  is  not  provided  with  this  be- 
cause the  Court  of  Appeals  has  chosen  to  read  all  criminal 
matters  in  connection  with  Article  5  of  the  present  Con- 
stitution which  says,  those  matters  that  you  had  a  right 
to  trial  by  jury,  and  common  law. 

I  think  it  should  be  clear  that  at  least  in  my 

opinion  it  was  the  intent  of  the  committee  that  all  minor 

l 
offenses  be  covered,  as  they  are  by  statute.   I  think  it 

was  the  intent  of  the  committee  that  the  present  state  of 

the  law  be  given  the  constitutional  status  and  that  jury 

trial  be  required  for  the  most  minor  offense. 

THE  CHAIRMAN:   Deleaate  Kiefer,  if  Delegate 

Willoner's  recollection  is  correct,  the  Chair's  question 

to  you  as  to  whether  when  referring  to  present  law  you 
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meant  the  present  Constitution  or  present  statute  law  was 
confusing,  and  perhaps  misleading,  and  in  view  of  Delegate 
Willoner's  statement,  do  you  desire  to  add  anything  to  the 
statement  you  made  as  to  whether  when  you  referred  to  the 
intent  of  the  committee  as  being  not  to  change  the  present 
law,  whether  you  meant  not  to  change  the  present  statute 
law  which  guarantees  a  jury  trial  in  every  case,  or  whether 
you  meant  not  to  change  the  present  Constitution,  which 
does  not  guarantee  a  jury  trial  in  every  case? 

Delegate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman,  as  Mammy  Yokum 
says,  "I  has  spoken".   I  thought  I  made  it  clear  the  first 
time.   I  don't  care  to  add  anything  more.   If  Delegate 
Willoner  wants  to  talk,  it  looks  like  there  is  more  than 
one  French  girl  around  here. 

THE  CHAIRMAN:   Very  well. 

Are  there  any  other  amendments  to  Section  5? 

(No  response. ) 

THE  CHAIRMAN:   The  Chair  hears  none. 

Are  there  any  amendments  to  Section  6? 

(I.       response .  ) 
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1  THE  CHAIRMAN:   The  Chair  hears  none. 

2  Are  there  any  amendments  to  Section  7? 

3  (No  response . ) 

*  THE  CHAIRMAN:   The  Chair  hears  none. 

5  Are  there  any  amendments  to  Section  -- 

6  Delegate  Johnson. 

7  DELEGATE  JOHNSON:   I  have  an  amendment. 

8  THE  CHAIRMAN:   What  section? 

9  DELEGATE  JOHNSON:   Seven. 

10  THE  CHAIRMAN:   Do  you  desire  to  offer  your 

11  Amendment  AL? 

12  DELEGATE  JOHNSON:   Yes,  Mr.  Chairman. 

13  THE  CHAIRMAN:   The  pages  will  distribute  Amend- 

14  ment  AL,  all  love. 

15  The  Clerk  will  read  the  amendment. 

16  MR.  QUILLEN:   Amendment  No.  17  to  Committee 

17  Recommendation  No.  R&P-l  by  Deleaate  Johnson: 

\q  On  page  3  Section  7.   Right  to  Jury  Trial  in 

19  Civil  Cases  in  lines  41  and  42  strike  out  the  words:   "The 

20  Jury  shall  ^.or..  i^t  or  not  less  than  six  as  may  be  fixed  by 
2\  law"  and  insert  in  lieu  thereof  the  following: 
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1  "The  jury  shall  consist  of  either  six  or  twelve 

2  as  provided  by  law" . 

3  THE  CHAIRMAN:   The  amendment  has  been  submitted 
^  by  Delegate  Johnson. 

5  Is  there  a  second? 

6  Delegate  Kirkland. 

7  DELEGATE  KIRKLAND:   Second. 

8  THE  CHAIRMAN:   The  amendment  is  seconded  by 

9  Delegate  Kirkland. 

10  The  Chair  recognizes  Delegate  Johnson  to  speak 

11  to  the  amendment. 

12  DELEGATE  JOHNSON:   Mr.  Chairman,  Ladies  and 

13  Gentlemen  of  the  Committee  of  the  Whole:   Personally  I 

14  am  not  at  all  certain  I  can  endorse  a  departure  in  the 

15  size  of  the  jury  in  criminal  and  civil  cases  although  I 
15  recognize  there  is  a  difference.   What  I  am  concerned 

17  about,  if  we  are  going  to  go  to  the  rather  unusual  provi- 

13  sion  of  having  civil  cases  consisting  of  as  little  as  six 

19  members,  I  think  that  we  should  be  very  careful  so  as  not 

20  to  put  the  Legislature  in  a  position  where  they  would  be 

21  playing  a  numbers  game  with  the  number  of  jurors.   It 
would  seem  to  me  that  if  we  are  going  to  experiment  at  six 
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1  we  should  be  careful  to  put  in  a  provision  so  that  juries 

2  in  civil  cases  will  either  be  six  or  twelve. 

3  I  see  the  likelihood  of  experimentation  in  the 
♦  Legislature  with  numbers  of  jurors  between  six  and  twelve, 

5  and  rather  than  have  that,  inasmuch  as  we  are  writing  a 

6  Constitution,  I  think  that  we  ought  to  set  forth  certain 

7  guidelines,  and  it  would  seem  to  me  that  the  correct 

8  constitutional  language  would  be  to  set  a  minimum  and  a 

9  maximum  without  allowing  for  anything  in  between,  and  I 

10  recommend  that  the  Committee  of  the  Whole  seriously  con- 

11  sider  this  amendment  to  the  section  so  that  civil  juries 

12  will  either  be  six  or  twelve,  as  provided  by  law. 

13  THE  CHAIRMAN:   Are  there  any  questions  of  the 

14  sponsor  of  the  amendment? 

15  Delegate  Schneider. 

15  DELEGATE  SCHNEIDER:   Delegate  Johnson,  I  don't 

17  understand  what  the  magic  is  in  six  and  twelve.   I  just 

19  can't  understand  what  would  be  wrong  with  seven,  eight, 

19  nine,  ten,  eleven  and  if  we  are  going  to  leave  this  flex- 

20  ible  for  the  Legislature,  why  not  do  that?   Why  not  put  in 

21  an  amendment  the  Legislature  shall  establish  the  size  of 
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1  the  jury  as  they  see  fit  and  maybe  a  maximum  and  minimum  on 

2  it. 

3  THE  CHAIRMAN:   Delegate  Johnson. 

*  DELEGATE  JOHNSON:   My  answer  to  that  question  is 

5  one  of  the  reasons  that  I  stated,  that  in  endorsing  the 

6  amendment,  I  don't  think  we  should  permit  the  Legislature 

7  to  become  involved  in  any  numbers  game.   I  don't  think  that 

8  the  Constitution  should  be  so  flexible  that  we  will  be 

9  having  juries  in  some  areas  of  seven  and  eight,  in  others 

10  of  ten  and  in  others  seven.   It  seems  to  me  that  we  ought 

11  to  set  a  minimum  and  a  maximum  and  it  should  be  one  or  the 

12  other,  and  I  am  greatly  concerned  about  the  fact  that 

13  there  will  be  juries  of  different  sizes.   It  seems  to  me 

14  six  will  take  care  of  expediency,  and  twelve,  of  course, 

15  is  a  tie  with  tradition.   I  strongly  believe  that  it 

16  should  be  one  or  the  other. 

17  THE  CHAIRMAN:   Any  other  questions  of  the 

18  sponsor? 

19  Delegate  Schneider. 

20  DELEGATE  SCHNEIDER:   Well,  then,  do  you  contem- 

21  plate,  Delegate  Johnson,  that  some  areas  might  have  a  jury 
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1  the  size  of  six  and  other  areas  in  the  State  might  have  a 

2  jury  of  twelve?   You  said,  I  believe,  that  you  thought 

3  that  you  were  afraid  if  we  were  to  leave  it  flexible  we 

4  would  have  different  sized  juries  throughout  the  State. 

5  THE  CHAIRMAN:   Delegate  Johnson. 

6  DELEGATE  JOHNSON:   I  am  not  so  certain  what  the 

7  language  of  the  Majority  Report  would  create.   I  believe 

8  that  the  Legislature  would  decide  that  certain  cases  would 

9  be  decided  by  a  jury  of  one  size  and  certain  cases  would 

10  be  decided  by  a  jury  of  another  size.   I  think  we  ought 

11  to  set  forth  guidelines,  and  I  think  that  six  or  twelve 

12  should  be  those  guidelines.   I  think  that  the  guidelines 

13  that  we  set  forth  will  be  uniform  and  they  will  be  used 

14  throughout  the  State  on  a  uniform  basis  but  I  don't  think 

15  there  should  be  juries  regardless  of  the  different  style 

16  of  cases  to  be  six,  seven,  eight,  nine,  ten,  eleven  and 

17  twelve. 

±Q  THE  CHAIRMAN:   Any  other  questions  of  the 

19  sponsor  of  the  amendment? 

The  Chair  recognizes  Delegate  Keifer. 
DELEGATE  KIEFER:   Mr.  Chairman,  Ladies  and 
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1  Gentlemen  of  the  Committee:   When  the  committee  considered 

2  the  matter  of  juries  in  civil  cases,  we  then  had  before  us 

3  a  number  of  judges  and  trial  lawyers.   It  was  the  unanimous 

4  opinion,  except  for  one  witness,  that  we  have  a  unanimous 

5  civil  jury  verdict.   However,  there  was  some  question  with 

6  respect  to  whether  it  would  be  necessary  to  have  12  jurors 

7  in  every  case,  because  there  are  practices,  particularly  i 

8  some  of  the  rural  areas  where  it  may  be  necessary  to  have 

9  smaller  juries,  or  it  may  be  desirable;  also,  it  is  possibl^ 

10  that  if  the  jurisdictional  amount  is  set  by  the  Legisla- 

11  ture  as  to  matters  granting  a  jury  trial,  that  it  would 

12  cover  an  area  in  which  there  would  be  the  District  Courts, 

13  and  as  a  possibility  that  there  might  be  an  opportunity 

14  for  jury  trial  in  a  District  Court  where  the  jurisdictional 

15  amount  was  set  by  the  Legislature  for  District  Courts  at 

16  a  higher  amount  than  the  amount  required  for  a  jury  trial, 

17  why  it  would  be  possible  to  have,  if  the  Legislature  so 

19  wanted,  to  arrange  for  a  jury  of  less  than  12.   The  Legis- 

19  lature  could  also  arrange  for  juries  of  less  than  12  in 

20  the  Superior  Court,  but  we  thought  it  was  desirable  to  put 

21  a  bottom  to  this  figure.   That  is  why  we  use  the  figure  of 
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six  but  we  had  no  intention  of  limiting  the  Legislature 
or  even  requiring  the' Legislature  to  take  any  action  on 
this . 

THE  CHAIRMAN:   Any  other  discussion? 

Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amend- 
ment No.  17.   A  vote  Aye  is  a  vote  in  favor  of  the  amend- 
ment, a  vote  No  a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted? 

Does  any  delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  15  votes  in  the  affirmative  and  90 
in  the  negative,  the  motion  fails.   The  amendment  is  re- 
jected. 

Are  there  any  other  amendments  to  Section  7? 

The  Chair  recognizes  Delegate  Kiefer  for 
another  statement  with  respect  to  Section  5. 

DELEGATE  KIEFER:   Mr.  Chairman,  Ladies  and 
Gentlemen  of  the  Jury,  I  guess  this  is  the  jury:   I  just 
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1  want  you  to  know  first  of  all  that  anything  I  said  to 

2  Delegate  Willoner  that  may  have  appeared  to  be  sharp  was 

3  not  intended  as  in  any  way  by  way  of  pique  or  other  than 

4  to  kind  of  settle  something  once  and  for  all,  because  I 

5  have  a  great  deal  of  admiration  and  respect  for  this  young 

6  fellow,  but  what  I  wanted  to  say  and  what  I  wanted  to  make 

7  clear,  and  he  may  not  agree  to  it,  and  if  he  doesn't  then 

8  he  had  better  do  something  else  about  it,  was  that  in 

9  considering  this  matter,  it  was  the  committee's,  I  believe, 

10  intention  that  we  were  considering  the  three  articles  that 

11  are  contained  in  the  Declaration  of  Rights.   The  first  is 

12  Article  5,  which  again  I  would  like  to  read  to  you  very 

13  quickly,  and  point  out  that  we  thought  that  the  entire 

14  article  belonged  in  the  Constitution,  part  of  it  in  the 

15  general  provisions  section  because  it  is  sort  of  transitory1, 

I 

lg  and  carries  on  the  common  law,  and  we  so  carry  that  in  our 

I 

17  Recommendation  No.  2,  which  you  will  see  as  Section  6,  but 

13  if  you  compare  that  with  the  present  Declaration,  Article 

10  5,  you  will  see  that  we  have  omitted  from  Recommendation 

20  No.  2  that  portion  of  Article  5  which  has  to  do,  which  says 

21  the  following  thing,  that  the  inhabitants  of  Maryland  are 
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entitled  to  the  trial  by  jury  according  to  the  course  of 
that  law. 

Now,  I  will  be  the  first  to  say  that  you  will 
not  find  a  reference  in  our  memorandum  to  Article  5.   That 
was  really  an  oversight;  nor  will  you  find  a  reference  to 
Article  23,  which  is  the  due  process  article  in  the  pre- 
sent Maryland  Declaration  of  Rights. 

I  believe  it  was  the  intent  of  the  committee 
that  when  we  rewrote  the  article,  or  our  recommendation, 
that  we  were  covering  these  three  articles.   We  did  not 
take  into  consideration  the  necessity  of  the  statute  nor 
did  we  know  about  these  obscure  laws. 

We  were  restating  we  thought  the  constitutional 
law,  and  that  is  on  what  we  stand  now. 

THE  CHAIRMAN:   Very  well,  on  the  basis  of  that 
statement  the  Chair  will  state  that  he  thinks  the  intent 

of  the  committee,  and,  therefore,  of  the  Committee  of  the 

i 
Whole,  is  that  Section  5(a),  in  guaranteeing  a  right  of 

1 
trial  by  jury,  does  so  with  the  same  meaning  and  provided 

in  Article  5  of  the  present  Declaration  of  Rights,  so  that 

it  would  authorize  the  Legislature  to  provide  for  trial 
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without  a  jury  in  petty  offenses,  as  that  term  is  inter- 
preted in  the  earlier  cases.   That  being  the  case,  the 
Chair  would  suggest  if  any  delegate  disagrees  with  that 
interpretation,  the  best  way  to  make  the  intent  of  the 
committee  clear  would  be  to  offer  an  amendment  so  indi- 


cating. 


For  what  purpose  does  Delegate  Scanlan  rise? 
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DELEGATE  SCANLAN :   To  put  a  footnote  on  ex  post 

facto  legislative  history,  I  iust  want  to  say  that  the  late 

Justice  Jackson  once  said  that  legislative  history  is  a  very 

slim  reed  to  rely  on  to  ascertain  the  meaninq  of  the  English* 

lanquaqe.   I  think  he  would  have  turned  over  in  his  qrave  if 

i 
anybody  suqqested  to  him  that  ex  post  facto  leqislation  could 

determine  the  meaninq  of  the  words  "bv  a  leqislative  body." 

I  will  keep  secret  what  I  voted  on  that  last  proposal. 

THE  CHAIRMAN:   Deleqate  Hardwicke. 

i 
DELEGATE  HARDWICKE:   Mr.  Chairman,  it  occurs  to   j 

me  as  far  as  a  point  of  personal  privileqe  is  concerned,  that 

where  you  take  language  out  of  the  existing  Constitution,  it 

knocks  the  props  out  of  previous  judicial  reasoning. 

That  if  that  is  done,  I  do  not  see  how  you  can  correct  it  inj 

i 
this  body  by  statements  made  to  the  contrary. 

I  realize  you  left  the  door  open  for  amendments 
which  could  take  care  of  that  gap. 

THE  CHAIRMAN:   You  are  puttino  into  words  exactly 
the  matter  which  is  troubling  the  Chair.   I  think  the  rank 
lanquaqe  standing  alone  is  relatively  clear.   It  does  omit 
the  qualifying  lanquaqe  in  Article  V  in  the  present  Declara- 
tion of  Pights. 
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1  The  Chair  is  merely  trying  to  put  the  matter 
i 

2  in  such  a  posture  that'  appropriate  amendments  can  be  offered 

;;  -fd    •   - 

3  if  desired. 

4  Delegate  Hardwicke. 

5  DELEGATE  HARDWICKE:   I  only  suqgest,  Mr.  Chairman 
5    that  the  problem  is  more  far-reaching  than  this . particular 

7  provision.   I  don't  think  we  should  delude  ourselves 

9  with  regard  to  the  extent  to  which  we  can  change  the  plain 

9  import  of  the  words. 

10  THE  CHAIRMAN:   I  quite  agree,  and  the  Chair  did 

H    not  mean  to  indicate  by  the  statement  of  intent  just  given, 

I 
12    to  express  an  opinion  that  this  is  in  any  way  binding  upon 

1*    the  courts  and  will  be  followed  by  the  courts.   I  was  merely 

•tA  intending  to  indicate  to  the  Committee  of  the  Whole  what 

is  apparently  the  intent. 

For  what  purpose  does  Delegate  Claqett  rise? 

._  DELEGATE  CLAGETT :   Mr.  Chairman,  to  inquire 

whether  Delegate  Case  will  yield  to  a  question. 

THE  CHAIRMAN:   Deleqate  Case,  would  you  take  the 

floor  to  yield  to  a  question? 

DELEGATE  CASE:   Yes,  sir. 
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DELEGATE  CLAGETT :   Delegate  Case,  do  you  now 

2  intend  to  represent  to-  the  Committee  of  the  Whole  your 

3  formerly  suggested  but  withdrawn  Amendment  No.  15? 

THE  CHAIRMAN:   Delegate  Case. 
DELEGATE  CASE:   Well,  Delegate  Clagett, 

and  Mr.  Chairman  and  ladies  and  gentlemen  of  this  committee, 
I  think  that  this  matter  has  come  to  a  point  now  where  in 
all  probability,  so  that  the  history  of  this  Convention 
can  be  once  and  for  all  made  clear,  that  I  should  reoffer 


5 
6 
7 
8 
9 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


the  amendment  so  that  we  can  have  a  vote  on  it. 

THE  CHAIRMAN:   Delegate  Case,  the  Chair  would 
like  to  inquire  whether  you  are  proposing  to  offer  Amendment 
15  in  the  form  originally  offered,  or  whether  you  propose 
any  modification  of  it. 

DELEGATE  CASE:   Mr.  Chairman,  the  purpose  of  this 
amendment  is  to  state  in  the  Constitution  the  concept  that 
you  so  ably  expressed  as  your  understandinq  of  the  intent 

of  the  committee  as  stated  by  Chairman  Kiefer.   Now,  if  any-  , 

i 
body  can  suggest  any  language  which  would  do  that  better, 

I  would  certainly  accept  the  amendment. 

I  have  no  pride  of  authorship.   As  a  matter  of 
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fact,  these  are  not  my  words.   One  of  the  co-sponsors  drew 
the  amendment. 

What  I  am  trying  to  do  here  is  to  preserve  a 
concept  which  I  think  is  a  valuable  one  in  the  law  of  this 
State.   No  words  have  occurred  to  me,  but  perhaps  some  of  th$ 
70-odd  lawyers  in  the  hall  who  are  listening  to  what  I  am 
saying  can  offer  words  which  would  meet  this  point. 

THE  CHAIRMAN:   Very  well. 

Amendment  No.  15,  having  been  withdrawn,  is  now 
resubmitted  by  Delegate  Case  and  seconded  by  Delegates 
Lord  and  Carson. 

For  what  purpose  does  Delegate  Weidemeyer  rise? 

DELEGATE  WEIDEMEYER:   Mr.  President,  I  rose  be- 
fore when  we  were  in  the  discussion  of  the  committees 
meeting,  and  I,  with  Delegate  Childs,  helped  to  draft  this 
section.   We  had  before  us  Article  V  of  the  present  Declara- 
tion of  Rights,  and  we  had  Article  XXI. 

THE  CHAIRMAN:   I  think  I  should  accord  the  pri- 
vilege to  Deleqate  Case  to  speak  first. 

DELEGATE  CASE:   Mr.  Chairman  and  ladies  and 
gentlemen  of  the  committee: 
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Aqain  let  me  state  that  the  purpose  of  this  amendment  is 

i 
not  to  deny  a  jury  trial  to  anyone,  except  in  those  cases    j 

where  our  Court  of  Appeals  has  suggested  that  a  jury  trial 

is  not  appropriate.   The  Court  of  Appeals  has  called  these 

i 

cases  petty  offenses,  and  we  took  the  words  from  the  opinions 
of  the  Court  of  Appeals  that  I  cited  tc  you  earlier. 
The  same  phrase  is  used  by  the  Supreme  Court  of  the  United 
States  in  the  quotation  which  I  said,  and  I  will  read  it 
again,  just  so  that  everybody  can  have  it  in  their  minds. 
"It  is  settled  by  the  decision  of  this  court,"  meaninq  the 
Supreme  Court,  "that  the  right  of  trial  by  jury  does  not 
extend  to  every  criminal  proceeding.   At  the  time  of  the 
adoption  of  the  Constitution,"  meaning,  of  course,  the  Con- 
stitution of  the  United  States,  "there   were  numerous  offen- 
ses commonly  defined  as  'petty'  which  were  tried  summarily 
without  a  jury . " 

Now,  all  I  am  saying  is  that  I  think  this  is  a 
valuable  principle  that  ought  to  be  continued  in  our  law, 
and  it  is  my  understandinq  that  the  committee  in  no  way 
intended  to  eliminate  that  principle  from  the  Constitution 
when  it  drafted   the  words  that   are  before  you. 
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1    But  becuase  there  was  confusion  on  the  matter,  I  offered 

this  amendment  really  as  a  clarifying  amendment  to  make  sure 
3    that  this  concept  was  continued. 


4 

5 
6 

7 
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I  don't  bleieve  I  can  say  any  more  to  you  ladies 
and  gentlemen  on  this  subject,  except  to  say  that  I  think 
it  is  a  valuable  concept  and  one  which  will  be  a  .  forward  look 
ing  thing  in  the  Constitution  in  the  years  to  come.   And  I 
think,  therefore,  that  becuase  of  this  confusion  I  would 
hope  that  we  would  adopt  the  amendment. 

THE  CHAIRMAN:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr. President  and  Members 
of  the  Committee: 

Delegate  Child   and  I  worked  on  this  as  a  sub- 
committee, and  we  had  before  us  Article  V  of  the  present 
Declaration  of  Rights. 

We  felt  that  this  Convention  would  eventually 
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17   adopt  Article  V.   We  also  had  before  us  Article  XXI  of 

the  present  Declaration  of  Rights,  and  if  you  will  notice, 
our  lanauaae  in  our  recommendation  follows  very  closely  the 
language  of  Article  XXI.   We  did  not  intend  to  change  any- 
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oi    thing  existing  in  our  present  Maryland  law  regarding  jury 
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1  trials.   We  did  not  intend  to  enlarge  or  dispariage  any  of 

2  the  rights  now  known  under  the  criminal  trial  by  jury  sys- 

3  tern.    We  did  add  two  words,  "of  12,"  inasmuch  as  we  felt 

4  it  imperative  that  we  peg  into  the  Constitution  that  jury  c 

5  12  inasmuch  as  there  was  some  slight  movement  among  the 

6  Convention  to  change  it  and  lower  the  number  of  jurors, 

7  or  to  get  into  the  area  where  we  might  have  majority  verdiqts 

8  And  so  I  think  I  can  speak  for  Delegate  Child,  because  he 

9  and  I,  in  conferring  on  it,  had  no  idea  of  enlarging  or 

10  dispariaging  any  rights  as  guaranteed  under  our  present 

11  Constitution  provided  in  Article  V  in  the  present  Declara- 

12  tion  of  Rights  and  in  Article  XXI  of  the  Declaration  of 

13  Rights. 

14  And  I  think  that  it  is  a   matter  of  constitution^ 

15  construction,  Mr.  President;  that  when  we  adopt  then  pretty 

lg  much  the  same  language  without  any  chanqe  in  wording  that 

17  we  necessarily  carry  along  with  that  all  the  judicial  con- 

1Q  struction  of  the  past. 

jo  We  carry  with  that  all  the  judicial  construction 

2Q  concerning  the  development  and  origin  of  the  common  law, 

2i  and  so  I  think  that  any  further  amendment  to  try  to  clarify 

i 
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1      this  issue  is  certainly  unnecessary. 


2 


I  do  hope  thatthis  amendment  is  defeated,  because 


3  if  we  qet  into  areas  trying  to  clarify  it,  we  are  goinq  to 
specify,  we  are  going  to  limit,  and  get  ourselves 

5  maybe  into  a  worse  sea  of  confusion. 

6  I  hope  this  committee  takes  this  section  without 

7  amendment  and  later  on  in  R&P-2  or  as  part  of  the  General 

8  Provisions  report  that  section  5  of  Article  V  of  the  presenjt 

9  Declaration  of  Rights  also  be  incorporated  into  the 

10  Constitution. 

11  THE  CHAIRMAN:   Does  any  other  Delegate  desire  tc 

12  speak  in  favor  of  the  amendment? 

13  Delegate  Bamberger. 

14  DELEGATE  BAMBERGER:   I  rise  to  offer  an  amendirw 

15  to  the  amendment  to  make  the  intention  perfectly  clear. 

16  The  amendment  would  provide  after  the  present  language 

17  add,  "as  it  has  not  heretofore  been  required." 
19  THE  CHAIRMAN:   "As  it  has  not  heretofore  been 

19  required  ? 

20  DELEGATE  BAMBERGER:  "As  it  has  not  heretofore 

21  been  required,"  so  that  it  would  then  read  that  "Trial 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Fquitable  Building  zia^icn 

Court  Reporter,  BBllimorf ,  Maryland  21202  539-6760 


9272 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


by  jury  shall  not  required  for  petty  offenses,  as  it  has 
not  heretofore  been  required." 

THE  CHAIRMAN:   Delegate  Case,  do  you  accept 
the  amendment? 

I  might  say  that  the  Chair  is  rather  lost  as  to 
the  meaning.   What  is  meant  by  the  "has  not  heretofore 
been  required"? 

DELEGATE  BAMBERGER:  As  I  understand  it,  the 
sense  of  this  amendment  is  to  say  that  in  the  trial  of  pettjy 
offenses,  whatever  they  may  be,  to  the  extent  that  in  such 
offenses  there  has  not  been  under  the  common  law  a  require- 
ment for  trial  by  jury,  so  in  the  future  there  shall  not  be 
a  requirement  for  trial  by  jury. 

THE  CHAIRMAN:   The  Chair  is  unclear  whether  you 
are  limiting  it  to  the  offenses  for  which  there  was  no 
right  to  trial  by  jury,  or  whether  you  are  saying  petty 
offenses  such  as  there  was  no  right  of  trial  by  jury  for  ir 
common  law. 

Delegate  Case  earlier  indicated  he  did  not  want 
to  limit  it  to  common  law,  and  I  am  not  sure  whether  you  dcf 
or  not,  Delegate  Bamberger. 
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DELEGATE  BAMBERGER:   I  do  not  intend  to  limit 
it  to  those  particular  offenses,  but  I  intend  to  limit 
it  to  those  kinds  of  offenses  which  may  be  described  as 
petty  offenses. 

THE  CHAIRMAN:   Delegate  Case,  do  you  consider 
the  suggestion? 

DELEGATE  CASE:   Mr.  Chairman,  with  that  explana- 
tion of  the  language  by  Delegate  Bamberger,  I  would  accept 
the  proposed  amendment,  because  it  is  precisely  what  we  are 
seeking  to  do  here. 

I  don't  knowvhether  my  cosponsors  will  accept  it 
I  will  have  to  get  them  all  together. 

THE  CHAIRMAN:   We  will  take  a  few  moments,  and 
maybe  you  can  come  up  with  something. 

I  think  we  will  have  to  move  ahead.   If  you 
are  not  ready  for  the  amendment,  we  will  pass  it  and  come 
back . 

! 

Delegate  Case. 

i 
DELEGATE  CASE:   Mr.  Chairman,  the  language 

suggested  by  Delegate  Bamberger  certainly  meets  the 

intent  of  the  sponsors  of  this  amendment.   However,  I  think 
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1  that  there  may  be  some  better  words,  and  I  would  yield  the 

2  floor  to  Delegate  Bamberger  to  see  if  he  hasn't  come  up 

3  with  some. 

4  THE  CHAIRMAN:   Very  well,  Delegate  Bamberger. 

5  DELEGATE  BAMBERGER:   Mr.  Chairman,  with  the  unde 

i 
5      standing  that  the  amendment  that  I  proposed  before  and  the 

7     explanation  of  that  amendment  expressed  the  intent  of  the 

9     proposers  of  Amendment  15,  I  withdraw  that  amendment. 

9      I  would  now  like  to  offer  another  amendment  which  I  hope 

10     expresses  it  more  precisely. 

H  On  line  6,  after  the  word  "offenses,"  add  the 

12     words  "of  the  type  for  which  there  was  no  right  of  trial 

ij     by  jury  at  common  law." 

I  will  read  that  once  more:   After  the  word 

"offenses"  on  line  6,  add  "of  the  type  for  which  there  was 

no  right  of  trial  by  jury  at  common  law." 

,„  THE  CHAIRMAN:   Delegate  Case,  would  you  accept 

jo     the  suggested  modification? 

DELEGATE  CASE:   As  I  understand  the  language 

it  would  be  after  the  word  "offenses,"  add  "of  the  type  — " 

and  I  didn't  get  the  rest  of  it. 
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THE  CHAIRMAN:   Of  the  type  for  which  there  was 
no  right  of  trial  by  .jury  at  common  law. 

DELEGATE  CASE:   Yes,  sir.   That  is  what  we  are 
trying  to  do  here. 

THE  CHAIRMAN:   Very  well. 

Is  there  any  objection  to  that  modification? 

Delegate  Koger. 

DELEGATE  KOGER:   I  would  like  for  you  to  explain 
it.   I  am  not  a  lawyer. 

THE  CHAIRMAN:   Very  well. 

The  Chair  would  observe  that  as  I  think  all 
of  the  delegates  would  agree,  that  it  is  rather  wordy,  but 
the  Committee  on  Style  can  probably  take  care  of  that. 

The  amendment  would  now  read,  at  the  end  of  sectioi 
3  add  the  phrase  "except  that  trial  by  jury  shall  not  be 
required  for  petty  offenses  of  the  type  for  which  there 
was  no  right  of  trial  by  jury  at  common  law." 

I  take  it  that  that  means  that  it  is  not  limited 
to  the  particular  petty  offenses  for  which  there  was  no 
right  of  trial  by  jury  at  common  law;  but  petty  offenses 
that  may  have  been  unknown  at  common  law  but  are  of  the 
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same  type,  very  minor  offenses,  that  there  is  not  neces- 
sarily a  right  of  trial  by  jury  for  such  offenses. 

Is  that  the  intent,  Delegate  Bamberger? 

DELEGATE  BAMBERGER:   That  is  my  intention. 

THE  CHAIRMAN:   Very  well. 

Delegate  Koss . 

DELEGATE  KOSS:   Mr.  Chairman,  at  the  appropriate 
time,  if  there  is  such,  I  would  like  the  privilege  of  addrejs 
sing  the  question  to  either  Delegate  Bamberger  or 
Delegate  Case. 

THE  CHAIRMAN:  Delegate  Case,  will  you  yield  to 
a  question? 

DELEGATE  CASE:   Yes. 

THE  CHAIRMAN:   Delegate  Koss. 

DELEGATE  KOSS:  I  realize  the  term  "petty  offensej" 
is  not  a  term  that  is  easily  defined,  but  nonetheless,  couljd 
you  please  give  me  an  example  of  the  kind  of  crime  which  is* 

now  interpreted  as  being  a  petty  offense? 

i 

THE  CHAIRMAN:   Delegate  Case. 

DELEGATE  CASE:   Delegate  Koss,  in  the  case  in 
the  Court  of  Appeals,  I  hate  to  use  this  example  since  a 
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1  very  gracious  lady  asked  me  a  question,  being  a  disolute 

2  woman  was  held  to  be. a  petty  offense. 

5  But  let  me,  if  I  may,  Mr.  Chairman,  yield 

4  the  floor  to  Delegate  Carson.   The  field  of  criminal  law 
g      is  more  of  his  calling  than  it  is  mine.   I  think  he  might 

5  be  able  to  supply  more  answers. 

rj  THE  CHAIRMAN:   Delegate  Carson. 

9  DELEGATE  CARSON:   Well,  the  Federal  Congress 

g      has  in  the  area  of  petty  offenses  made,  for  example, 
1Q  oleo  margerine  violations  having  small  penalties,  small 

1\  traffic  infractions  on  the  Federal  enclaves,  including 

12      tne  Baltimore-Washington  Expressway  in  this  State,  and 
2*      numerous,  numerous  other  ones.   The  MAryland  cases  make 
■j,      it  very  clear  that  you  cannot  have  such  an  offense  that 

existed  in  common  law  and  for  which  there  was  a  jury  trial 
There  was  a  Maryland  case  making  it  clear  that  you  can  say 
._      a  $5.00  larceny  would  be  a  limited  offense. 

We  are  talking  about  petty  offenses,  some  of 
which  existed  then,  and  some  of  which  were  created  since. 

Congress  has  had  many,  and  the  State  of  Marylan 
has  had  many  in  the  past. 
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1  We  are  not  attempting  to  say  that  the  legislature 

2  cannot  attempt  a  jury  trial.   We  are  only  saying  that  in 

3  this  particular  group  the  legislature  will  be  free  to  decide 
^  whether  or  not  there  should  be  a  right  to  a  jury  trial, 

5  and  it  is  a  very  limited  class  of  cases  that  we  are  talking 

6  about. 

7  The  Courts  have  indicated  that  the  outside  maxi- 

8  mum  limit  of  penalty  involved  in  such  a  case  would  be  six 

9  months,  but  most  of  the  petty  offenses  would  not  carry 

10  near  so  grave  consequences  as  that. 

11  THE  CHAIRMAN:   Delegate  Koger. 

12  DELEGATE  KOGER:   Mr.  Chairman,  he  said  there 

13  were  a  number  of  kinds  of  offenses,  but  he  didn't  name 

14  them. 

15  THE  CHAIRMAN:   He  named  a  great  many. 
15  DELEGATE  KOGER:   At  least  relative  to  the  traffi 
17  offense. 
13                THE  CHAIRMAN:   He  said  some  traffic  violations 

19  on  the  Baltimore-Washington  Expressway,  offenses  under  the 

20  oleo  margerine  laws. 

21  DELEGATE  KOGER:   I  want  to  ask  Delegate  Case 


THE  JACK   SALOMON   REPORTING   SERVICE 

100  Equitable  Duilding  »o  <cm/i 

Court  Reporter,  BnlUmorr.  Maryland  21202  wy-o/OW 


9279 


1  this   question: 

2  Delegate  Case,  suppose  you  go  before  a  judge 

3  that  you  know  could  be  somewhat  partial  and  who  calls 

4  ladies  by  their  first  name,  and  says,  "Come  up,  Helen," 

5  or  "Joanie,"  or  something.   In  many  instances  we  have 

5      judges  who  sit  on  a  bench  where  people  would  pay  a  fine  in 
rj  order  to  get  out  of  going  before  him  because  of  his  dis- 

g     courtesy.   Is  it  possible  to  ask  for  another  judge? 
g  Sometimes  we  want  to  get  away  from  the  judge  we  have,  be- 

1Q  cause  all  of  them  are  not  the  same. 

H  THE  CHAIRMAN:   The  question  is  hardly  relevant 

12  to  the  amendment,  but  it  might  save  us  time  to  have  Dele- 

gate Case  answer  it. 
,.  DELEGATE  CASE:   Delegate  Koger,  as  I  understand, 

we  will  have  later  on  a  provision  that  deals  just  with  this 
subject,  namely  the  removal  of  cases,  and  at  that 
time  I  believe  you  will  find  the  committee  has  recommended 
an  absolute  right  of  removal  in  civil  cases,  and  qualified 
in  criminal. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
Delegate  Vecera. 
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DELEGATE  VECERA:   Will  Delegate  Case  yield  to 
a  question? 

THE  CHAIRMAN:   Delegate  Case? 

DELEGATE  CASE:   Yes,  sir. 

THE  CHAIRMAN:   State  the  question. 

DELEGATE  VECERA:   You  have  written  in  the 
amendment  "for  petty  offenses  of  the  type...".   That  for 
me  is  still  not  restricted;   "of  the  type"   could  be  inter- 
preted to  open  the  door  to  more.   Isn't  that  a  fact? 
Petty  offenses  has  still  not  been  defined. 

DELEGATE  CASE:   I  think  the  Chairman  explained 
that  in  the  explanation  that  he  made  to  Delegate  Bamberger' 
recitation  of  the  amendment. 

THE  CHAIRMAN:   Delegate  Vecera. 

DELEGATE  VECERA:  In  other  words,  Mr.  Chairman, 
it  says  "petty  offenses  of  the  type...";  so  that  opens  the 
door.  It  means  anything  of  this  type,  whoever  wants  to  de- 
fine  the  word  type. 

My  first  question  was  whoever  wants  to  define 
"petty  offenses";  now,  whoever  wants  to  make  an  interpre- 
tation of  "type,"  it  would  open  the  door  to  a  great  many 
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1  things. 

2  DELEGATE  CASE:   I  don't  think  that  is  true,  be- 

3  cause  you  have  overlooked  the  words  "as  limited  by  common 

4  law." 

5  In  other  words,  you  have  the  overriding  restraint 
0      on  the  General  Assembly  who  would  be  the  only  party  that 
j             could  define  it;  that  they  would  have  to  be  of  the  type 
3     known  in  common  law.   These  were  very  minor  offenses. 
9     For  example,  here  is  what  I  think  you  may  be  worried  about: 

10      If  tne  General  Assembly  should  say  that  larceny  would  be 
H      a  petty  offense,  this  would  undoubtedly  be  unconstitu- 
12      tional,  because  larceny,  even  petty  larceny,  was  defined 
^3     as  not  being  a  petty  offense  under  the  present  Constitutior 
■\a  So  the  type  or  genre  of  these  cases  is  set  now  by  the  common 

law  and  by  the  use  of  those  words  it  confines  it  to  the  very 
remote,  incidental,  trifling  little  matters  that 
either  now  exist  or  might  sometime  in  the  future  exist; 
but  in  no  event  would  the  door  be  open  to  the  thing  that 
I  think  is  troubling  you  because  of  the   use  of  the  words 
"common  law." 

THE  CHAIRMAN:   Delegate  Vecera. 
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DELEGATE  VECERA:    I  still  think  the  words 
"of  the  type"  could  be  defined  in  a  number  of  various 
ways.   I  don't  think  he  has  closed  the  door  to  any 
specific  petty  offense  as  such,  as  has  therefore  left 
the  door  quite  wide  open. 

THE  CHAIRMAN:    I  think  we  will  make  better  time 
if  we  stick  to  the  rules  of  debate. 

The  Chair  has  allowed  considerable  departure. 

Is  there  any  delegate  who  desires  to  speak  in 
favor? 
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THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor? 

Delegate  Carson. 

DELEGATE  CARSON:   It  was  not  the  intention 
of  the  mvoers  of  this  amendment  to  fog  up  the  Constitution. 
We  were  perfectly  happy  with  the  statement  made  by  the 
Chairman,  but  that  statement,  in  turn,  was  fogged  up  by 
others;  and  therefore  we  had  to  reintroduce  it.   I  am 
certainly  agreeable  to  the  Committee  on  Style  in  any  way 
changing  the  words  that  we  have  used,  as  long  as  they  don't 
change  the  substance. 

It  is  our  intent  —  and  I  want  to  make  this  clea 


that  this  area  shall  include  only  the  area  of  petty  offensejs 
as  defined  in  the  cases  decided  by  the  Maryland  Court  of 
Appeals,  and  defined  by  the  Supreme  Court.   It  is  a  most 
limited  area.   It  is  the  area  in  which  the  General 
Assembly  may  grant  the  right  of  jury  trial. 

We  are  not  taking  away  that  riqht  from  the  General 
Assembly.   It  is  only  in  the  minor  situation  that  we  say  thjat 
the  Court  may  not  have  a  jury  trial.   There  were  a 
number  of  parking  cases  that  arose  in  Woodlawn. 


r  - 
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1  A  number  of  protestants  came  up  to  the  United  States  Dist- 

2  rict  Court,  and  they  wanted,  on  minor  petty  parking  cases, 

3  jury  trials,  but  fortunately  they  withdrew  it.   Two  weeks 

4  of  the  United  States  District  Court  involved  traffic  cases, 
g      and  it  allwent  to  the  Fourth  District.   It  is  a  very  limitejd 
q      area.   It  is  a  very  desirable  amendment,  and  I  urge  your 
rj  support  of  it  for  those  reasons. 
Q  THE  CHAIRMAN:  Delegate  Macdonald. 

DELEGATE  MACDONALD:   Mr.  Chairman  and  fellow 
1Q     delegates:   I  don't  practice  criminal  law,  and  I  don't 
H  pretend  to  be  an  expert  in  this  field. 

22  When  I  took  the  liberty  of  calling  a  practi- 

tioner in  Montgomery  County  who  is  one  of  the  leading 
practitioners  in  the  field  of  criminal  law,  if  not  the 
best  practitioner  in  this  county.   He  has  tried  literally 
hundreds  of  crminal  cases,  and  I  quoted  this  language 
to  him.   He  said  all  that  would  do  would  be  to  confuse 
the  lawyers  and  the  judges. 

I  think  we  are  making  a  mistake  in  trying  to 
write  a  provision  for  the  Constitution  on  the  floor.  I 
think  it  should  be  withdrawn,  and  if  it  is  not  withdrawn, 
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then  I  think  it  should  be  defeated. 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor? 

Delegate  Weidemeyer  is  recognized  to  speak  in 
opposition. 

DELEGATE  WEIDEMEYER:   Mr.  President  and 
members  of  the  Committee: 

I  rise  in  opposition  to  this  amendment  because, 
as  I  have  mentioned  previously,  if  we  follow  the  recommen- 
dation in  R&P-2  and  we  also  follow  the  recommendations 
of  the  General  Provisions  Committee,  two  committees  which 
have  recommended  that  Article  V  of  the  present  Declaration 
of  Rights  be  incorporated  somewhere  in  the  Constitution  -- 
we  didn't  put  it  in  the  Declaration  of  Rights.   Most 
of  our  committee  felt  that  it  was  very  vital  and  probably 
because  it  carried  over  transitory  provisions  should  come 
under  General  Provisions,  but,  in  any  event,  should  be 
embodied  within  our  Constitution;  and  if  so,  I  can  see  no 
trouble  at  all  with  the  language  of  our  present  recommen- 


dation 


I  do  see  some  possible  trouble  with  the  language1 
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recommended  in  the  amendment  to  the  amendment,  because  if 
we  use  the  language  for  which  there  was  no  right  of 
trial  by  jury  of  common  law,  we  are  then  going  to  need 
further  explanatory  language  to  determine  whether  it  is  a 
common  law  way  back  or  whether  it  is  the  common  law  as 
developed  by  our  statutes  and  by  our  juris  prudence  in 
Maryland. 

I  want  to  point  out,  Mr.  President,  that  some 
little  confusion  has  entered  into  this  area  by  the  cita- 
tion of  Federal  cases.   I  find  no  specific  provision  in  the 
Federal  Constitution  comparable  to  our  section  5  of  our 
present  Declaration  of  Rights,  and  because  of  that  I  feel 
that  there  may  be  some  little  difference  in  the  develop- 
ment of  the  common  law  and  the  trial  by  the  jury  in  the 
Federal  system  and  in  the  system  of  Maryland. 

We  meant  by  this  provision  to  adhere  to,  not 
to  enlarge  or  dispariage  our  common  law  trial  by  jury  as 
we  have  always  known  it. 

THE  CHAIRMAN:   Delegate  Koger. 

DELEGATE  KOGER:   Mr.  Chairman  and  fellow  dele- 
gates: 
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Sometimes  when  a  person  is  arrested  for  something 
it  is  the  most  important  thing  that  would  ever  happen  to  hijm 
in  his  life,  and  people  hold  those  situations  involved  in 
their  personal  lives  very  dear. 

I  know  of  a  case  of  a  lady  who  was  accused  of 
shoplifting.   It  Was  proven  later  on  that  she  didn't  steal 
anything.   She  was  accused  of  it.   I  don't  know  whether 
it  comes  under  petty  offenses  or  not,  but  it  seems  to  be 
a  very  petty  offense  to  me. 

I  think  we  should  not  tamper  with  the  Constitu- 
tional laws  at  all,  and  we  should  allow  everyone  who 
would  like  an  opportunity  of  a  jury  trial,  I  think  they 
should  get  it,  if  it  is  given  to  them  under  the  Constitu- 
tion of  the  United  States  Government. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amend- 
ment No.  15.   A  vote  Aye  is  a  vote  in  favor  of  the  amend- 
ment;  a  vote  No  is  a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
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desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  37  votes  in  the  affirmative  and  78 
in  the  negative,  the  motion  is  lost  and  the  amendment 
fails . 

Are  there  any  amendments  to  section  8? 

Delegate  Taylor,  do  you  still  desire  to  - 
offer  your  amendment? 

DELEGATE  TAYLOR:   Yes,  I  do. 

THE  CHAIRMAN:   Very  well. 

The  pages  will  please  distribute  Amendment  G. 

While  the  pages  are  distributing  the  amendment, 
the  Chair  would  like  to  comment  on  the  obvious.   We  are 
running  far  behind  any  kind  of  schedule  that  would  permit 
us  to  carry  out  the  announced  objective  yesterday  of 
concluding  consideration  of  all  items  on  the  aaenda  by  Thurs 
day  evening.   The  Chair  would  be  disposed  to  sit  without 
recess  as  long  as  reasonably  necessary  this  evening  to 
complete  at  least  consideration  of  this  particular  recom- 
mendation . 

I  sincerely  hope  that  the  debate  will  have  that 
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1  in  mind  and  that  we  will  be  able  to  conclude  consideration 

2  of  R&P-l  before  we  adjourn  this  evening.   Consideration 

3  will  also  have  to  be  given  to  the  possibility  of  a  night 

4  session  Thursday  night  if  it  appears  possible  to  conclude 

5  consideration  of  everything  on  the  agenda  by  having  such  a 

6  session.   We  will  not  have  a  night  session  this  evening 

7  because  committee  meetings  have  already  been  set,  and 

8  it  would  be  difficult  to  change. 

9  There  will,  of  course,  be  the  regular  night 

10  session  tomorrow. 

11  This  will  be  amendment  18. 

12  The  Clerk  will  read  the  amendment. 

13  MR.  QUILLEN:   Amendment  No.  18  to  Committee 
1^     Recommendation  No.  R&P-l,  by  Delegate  Lloyd  Taylor: 

15  On  page  4,  Section  8,  Unusual  Punishments, 

ic      following  line  8  add  the  following: 

n«  " (c)   The  General  Assembly  shall  provide  by  law 

for  the  restoration  of  the  civil  rights  of  an  individual 
lost  as  the  result  of  conviction  of  any  crime." 

THE  CHAIRMAN:   The  amendment  is  offered  by 
Delegate  Lloyd  Taylor.   Is  there  a  second? 
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(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  is  seconded  by  Dele 
gate  White.   The  Chair  recognizes  Delegate  Lloyd  Taylor 
to  speak  to  the  amendment. 

DELEGATE  L.  TAYLOR:   Mr.  Chairman  and  Fellow 
Delegates: 

This  amendment  is  meant  for  the  individual 
who  has  the  capacity  to  reform.   It  attempts  to  provide  in 
the  Constitution  a  guideline  for  the  General  Assembly  to 
provide  restoration  of  civil  rights  lost  as  incident  to 
the  conviction  of  a  crime,  and,  of  course,  we  feel  that 
when  a  person  is  convicted  of  a  crime   and  he  serves  his 
time  and  he  is  paroled,  we  feel  that  the  individual  who 
has  the  capacity  to  reform  has  the  right  to  enjoy  the  same 
civil  rights  as  any  other  individual,  if  he  has  shown  that 
he  can  reform  after  a  certain  period  of  time. 

The  principle  is  not  embodied  in  the  Constitu- 
tion, but  it  leaves  it  up  to  the  General  Assembly  to  for- 
mulate the  method  by  which  the  parolee  or  ex-convict  can 
gain  his  full  civil  rights. 

This  section  number  8  on  unusual  punishments 
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I  feel  covers  what  we  call  not  only  in  the  legal  field 
but  in  social  work  "double  punishment,"  and,  of  course, 
as  a  social  worker,  I  study  social  problems.   I  have  worked^/ 
people  for  the  past  ten  years,  and  I  find  that  there  are 
many  people  who  come  out  of  prison  and  want  to  start  a  new 
life.   They  come  out  with  certain  roadblocks  in  their  way 
toward  gaining  their  civil  rights  and  reforming. 

I  feel  they  should  have  the  freedom  to  reform. 
This  is  a  natural  right.   It  is  a  political  right  that 
many  people  have. 

I  would  like  to  read  briefly  from  a  letter  from 
an  attorney  where  I  obtained  the  legal  background  for 
this  particular  proposal.   The  letter  I  received  is  from 
Joseph  H.  Thomas,  JR.,  who  says: 

"We  talked  in  terms  of  returninq  the  ex-convict 
to  a  useful,  purposeful  life  upon  his  release.   However, 
below  I  have  indicated  the  application  of  his  loss  of  civil 
rights  as  a  result  of  a  conviction." 

The  civil  rights  which  many -convicts  lose:  the 
right  to  vote,  the  right  to  hold  public  office  or  positions 
of  private  trust,  jury  service,  testimonial  capacity, 
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the  right  to  participate  in  activities  regulated  by  the 
State,  including  professions  and  occupations,  licensing, 
and  the  armed  forces;  and  also  governmental  and  private 
bond  and  insurance  rights. 

He  goes  on  to  say: 

"Currently  we  have  a  double  punishment,  the 

actual  period  of  time  spent  in  jail,  as  well  as  the  lifetime 

disability.   My  recommendation  is  that  a  time  period  be  set 

forth  at  the  completion  of  which  disabilities  ingendered  by 

conviction  may  be  reviewed  and  lifted.   In  trying  to 

determine  the  length  of  disability  one  might  look  either  to 

a  flat  rule,  in  other  words,  in  misdemeanors  perhaps  that 

disability  should  last  the  length  of  time  of  the  oriqinal 

sentence. 

"For  example,  if  a  man  receives  five  years,  serves 

his  five  years  or  is  released  early  on  parole  and  for  an 

additional  five  years  should  have  no  other  conviction,  then 

(himself) 
perhaps  the  disabilities  that  he  found/vested  with  as  a 

result  of  his  conviction  could  be  lifted.   It  would  appear 

that  this  would  be  an  incentive  for  leadinq  a  qood,  useful 

and  productive  life  in  society." 
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I  mean  by  this  proposal  to  give  people  who  have 
some  sort  of  altercation  with  the  law  to  have  the  freedom 
to  reform  and  permit  the  General  Assembly  to  set  the  methods 
and  formulate  the  ways  in  which  the  person  could  regain 
his  full  civil  rights. 

Now,  we  havein  the  suffrage  section,  the  elec- 
tion section,  and  we  will  have  —  this  provision  is  pro- 
vided for  in  a  limited  fashion  in  the  suffrage  and  elec- 
tion section  on  disqualification.   It  says  the  General  Assem- 
bly may  provide  for  the  removal  of  this. 

Civil  rights  includes  many  other  rights  other 
than  voting.   The  people  coming  out  of  prison,  the  first 
thing  they  want  to  do  is  to  find  a  job.   Of  course,  if  they 
can  find  a  job  to  restore  them  to  society  in  the  right 
way,  they  will  go  out  and  try  to  vote  and  become  a  citizen. 

What  appears  in  section  8  appears  in  the 

United  States  Constitution.   This  is  almost  obsolete.  Some 
members  don't  believe  in  substituting  it. 

I  want  to  read  from  a  text  book  on  state  govern- 
ment: 

"A  felony  at  common  law  has  been  defined  as  'any 
crime  which  occasioned  a  forfeiture  of  lands  and  goods, 
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and  to  which  might  be  superadded  capital  or  other  punish- 
ment. '   Forfeiture  of  lands  and  goods  as  a  punishment  for 
crime  has  been  abolished  in  both  England  and  the  United 
States  so  that  the  term  no  longer  has  its  original  meaning. 

So  we  have  provided  in  this  present  draft  of  ourjs 
a  concept  that  is  outmoded  and  obsolete. 

THE  CHAIRMAN:   Delegate  Taylor,  you  have  used 
seven  minutes  of  your  time. 

DELEGATE  TAYLOR:   I  want  to  finish  by  saying 
that  we  should  at  least  provide  for  the  restoration  of 
status  which  is  real  and  meaningful  to  many  people  in  this 
Constitution. 

THE  CHAIRMAN:   Delegate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman  and  ladies  and 
gentlemen : 

I  rise  to  oppose  this  amendment,  and  I  will 
do  so  by  saying  to  you  that  this  is  a  concept  of  reproba- 
tion and  restoration  of  criminals.   I  don't  have  any 
objection  to  it  per  se,  but  this  is  purely  a  statutory 
matter.   We  could  literally  load  this  Constitution  with 
all  kinds  of  things  similar  to  this. 
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1  This  is  not  of  constitutional  stature.   I  hope 

2  you  will  defeat  it. 

,  THE  CHAIRMAN:   Any  further  discussion?   Are  you 

a  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
18.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment.   A 
vote  No  is  a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
,,     desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  23  votes  in  the  affirmative  and  82 
in  the  negative,  the  motion  fails  and  the  amendment  is 
rejected. 

DELEGATE  KEY:   Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Key. 

DELEGATE  KEY:   I  have  a  question.   I  wonder 
if  Delegate  Kiefer  could  tell  me,  would  not  section  3 
cover  those  persons  referred  to  in  this  amendment  that  we 
just  defeated? 
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DELEGATE  KIEFER:   Delegate  Key,  I  think  it  might 
very  well,  particularly  if  it  involved  the  due  process  of 
law. 

THE  CHAIRMAN:   Are  there  any  other  amendments 
to  section  8? 

Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Mr.  Chairman,  I  have  an 
amendment  to  section  8,  but  it  is  merely  intended  to 
clarify,  and  perhaps  if  the  Chairman  would  respond  to 
some  questions  about  section  8  it  would  not  be  necessary 
to  offer  the  amendment. 

THE  CHAIRMAN:   Has  the  amendment  been  printed? 

DELEGATE  BAMBERGER:   I  have  not  yet  seen  it. 

THE  CHAIRMAN:   Very  well. 

Delegate  Kiefer,  will  you  take  the  floor  to 
yield  to  a  question? 

DELEGATE  KIEFER:   Yes. 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Mr.  Chairman  and  Mr. 
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1  and  unusual  punishment  inflicted.   I  presume  it  was  not  the 

2  intention  of  the  committee  that  the  issue  of  whether  or  not 

3  punishment  is  cruel  and  unusual  could  not  be  raised  until 

4  it  had  actually  been  inflicted?   That  is,  until  the  sentencje 

5  had  been  served  or  the  execution  had  been  held. 

6  THE  CHAIRMAN:   Delegate  Kiefer. 

7  DELEGATE  KIEFER:   Well,  Your  Honor,  I  have  got 

8  to  look  at  this.   This  is  fairly  standard  language. 

9  Let  me  take  a  look  at  it. 

10  I  don't  mean  to  be  facetious,  Delegate  Bamberger 

11  but  you  will  just  have  to  give  me  a  minute. 

12  DELEGATE  KIEFER:   The  first  answer  I  could  give 

13  you.   It  is  almost  exactly  the  language  of  the  8th  Amend- 

14  ment  in  the  United  States  Constitution: 

15  "Excessive  bail  shall  not  be  required,  nor  ex- 
15  cessive  fines  imposed,  nor  cruel  and  unusual  punishments 
17  inflicted." 
1Q                THE  CHAIRMAN:   That  is  exactly  the  same  as  what 

19  is  in  Article  XXV  of  the  Bill  of  Rights. 

20  DELEGATE  KIEFER:   He  can  complain  before  he 

21  is  punished. 
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THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Why  did  you  not  follow 
the  language  of  the  Commission's  draft  which  prohibits 
both  excessive  fines  and  cruel  and  unusual  punishment 
whether  provided  by  laws  or  imposed  by  the  courts? 

In  other  words,  as  I  read  your  section,  this 
would  not  prohibit  the  General  Assembly  from  passing  a 
statute  which  provided  for  an  excessive  fine  or  a  cruel 
and  unusual  punishment. 

THE  CHAIRMAN:   Delegate  Kiefer. 

DELEGATE  KIEFER:         That  I  can  answer.   We 
thought  this  was  more  inclusive.   It  included  not  only 
legislative  action,  judicial  action,  administrative  action 
and  any  other  action  you  can  conceive  of.   There  is  no 
question  about  it,  our  intent  was  to  make  it  as  broad  as 
possible.   We  thought  we  were  less  restrictive  than  the 
draft.   We  thought  about  that  carefully. 

DELEGATE  BAMBERGER:   I  take  it  the  answer  to 
the  question  is  that  you  did  intend  to  prohibit  excessive 
fine  or  cruel  and  unusual  punishment  by  law  as  well  as 
by  a  court? 
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1  DELEGATE  KIEFER:         You  are  correct. 

2  THE  CHAIRMAN:   Any  other  amendments  to  Section 

-  8?   If  not,  we  will  move  on  to  Section  9.   There  is  a 
^     minority  report  with  respect  to  Section  9.   The  Chair 

-  recognizes  Delegate  Weidemeyer  to  present  the  minority 
g     report  and  without  in  the  slightest  way  intending  to 

-  suggest  that  the  presentation  be  curtailed,  the  Chair 

a     nevertheless  requests  that  it  be  made  as  brief  as  possible 
g     to   an  understanding   of  the  subject  matter  and  hope- 
fully it  could  be  very  brief.  (Laughter.) 

DELEGATE  H.  TAYLOR:   Mr.  Chairman. 


10 

11 

12  THE  CHAIRMAN:   Delegate  Taylor. 

DELEGATE  H.  TAYLOR:   While  Delegate  Weidemeyer 
is  going  to  the  podium,  I  would  like  to  say  in  the  interest 
of  saving  time,  I  talked  Lloyd  Taylor  from  moving  for 
reconsideration  of  the  last  amendment  we  voted  down. 
(Laughter. ) 

THE  CHAIRMAN:   I  thank  both  of  you. 
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THE  CHAIRMAN:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President,  and 
members  of  the  Committee,  I  intend  to  make  this  as  brief 
as  this  subject  can  be  made.   In  fact,  I  have  not  arranged 
for  the  usual  fellows  to  follow  me  and  take  up  the  time. 
I  think  that  when  I  get  through  the  Chair  can  then  open 
it  up  to  full  debate  on  the  subject. 

I  might  say  that  the  delegates  on  this  minority 
report  are  not  opposed  to  the  language  in  sub-section  B 
of  Section  9  which  provided  thaf'private  property  shall 
not  be  taken  or  damaged  for  public  use  or  purposes 
without  just  compensation." 

However,  that  opens  up  another  area,  and,  as  you 
know,  not  all  private  property  is  taken  by  the  public 
for  public  use,  but  there  are  instances  when  private 
corporations,  public  utilities  and  others  are  authorized 
by  the  legislature  to  condemn  property. 

Now,  when  we  get  into  that  area,  I  think  that 
there  should  be  some  restriction  and  if  you  will  notice 
our  amendment  or  our  minority  report  has  all  the  wording 
of  the  amendment,  that  no  general  or  indefinitely  continuing 
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1  authority  shall  hereafter  be  granted  which  authorizes  the 

2  taking  or  damaging  o£  private  property  by  private  persons, 
5      firms,  or  corporations  for  any  public  use  or  purpose,  any 

4  such  specific  authority  hereafter  granted  shall  be  limited 
g     to  a  specific  purpose  or  purposes  and  shall  be  exercisable 

5  during  such  period  of  time  that  may  be  necessary  to 
7     acquire  the  property  by  condemnation. 

q  Such  period  shall  for  no  event  extend  for  longer 

g     than  three  years.   In  granting  any  such  specific  authority 
20     the  advance  taking  of  property  shall  not  be  preferred  but 
22     may  be  exercised  only  upon  the  showing  of  an  immediate 
22     and  urgent  necessity. 

.-  Briefly,  that  means  this:  and  I  don't  know,  and 

» *  I  think  I  expressed  some  concern  to  you,  because  of  the 

limitations  more  or  less  of  powers  in  the  state  govern- 
ment and  reservation  of  powers  into  the  local  subdivisions  , 
those  powers  that  are  not  specifically  retained  by  the 
state  I  think  under  the  local  government  provision  are 
retained  in  the  counties  and  it  occurs  to  me  that 
probably  the  right  of  eminent  domain  which  was  exercisable 
formerly  only  by  the  sovereign  state  might  then  be 
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1  converted  and  reside  in  those  local  subdivisions. 

2  Whether  that  is  true  or  not,  certainly  the 

5  restriction  should  apply  to  the  state  legislature.   If 
4     it  applied  to  those  local  subdivisions  I  can  easily  see 
g     that  where  in  the  years  to  come  and  within  the  next  few 

6  years  when  charter  governments  are  forced  upon  all  of 

rj  these  local  subdivisions  which  do  not  now  have  it,  there 

q     could  become  instances  where  private  persons  or  private 
g  corporations  might  want  to  get  eminent  domain  powers  for 

^q     public  purposes. 

1^  Where  would  that  occur?   In  some  counties,  say 

to     f°r  example  that  we  had  a  health  situation  where  the 
,-     county  felt  that  it  was  immediate  and  urgent  and 
,.     something  should  be  done  in  order  to  provide  water  and 
sewer  facilities  and  yet  the  county  might  not  want  to 
go  into  that  area,  but  it  might  have  a  private  corpora- 
tion that  would  go  in  and  furnish  those  needed  things  for 
water  and  sewage. 

Now,  I  have  provided  in  this  amendment  that  what 
is  known  as  the  quick  take  could  be  allowed  in  those 
instances  where  there  was  a  showing  of  immediate  and  urgent 
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necessity. 

As  you  see/  the  doctrine  of  quick  take  in  these 
companies  is  limited  to  those  times  when  there  is  that 
showing  of  an  immediate  and  urgent  necessity. 

Ordinarily,  I  would  think  that  the  doctrine  of 
quick  take  ought  not  to  be  granted  unless  there  is  that 
showing.   On  the  other  hand,  I  do  not  think  that  any 
power  of  eminent  domain  should  in  the  future,  should  in 
the  future  be  granted  to  any  corporation  unless  there  was 
a  limitation  of  time  in  order  to  do  the  condemning. 

Do  not  confuse  the  condemnation  power  with 
the  operation  power.   The  operation  power  would  follow. 
This  only  applies  to  the  time  in  which  the  condemnation 
could  be  done  and  our  amendment  provides  at  such  time 
as  is  reasonably  necessary  in  order  to  do  the  specific 
condemning  for  special  purpose  or  purposes  not  to 
exceed  three  years . 

Some  have  said  maybe  they  couldn't  get  a  con- 
demnation completed  in  three  years.    I  think  three  years 
affords  in  most  instances  ample  time  in  which  to  do  the 
condemning. 
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I  don't  think  that  authority  should  be  continuing 
together.   Besides  that,  there  is  nothing  to  prevent  the 
private  person  or  corporation,  if  they  haven't  completed 
their  condemning  within  the  three  years  from  getting 
another  act  to  extend  and  I  think  this  power  of  eminent 
domain  is  a  powerful  weapon  and  when  it  is  exercised 
by  private  corporations  should  have  some  limitations. 

AS  I  said  before,  we  do  not  quarrel  with  the 
majority  report  as  far  as  it  goes,  but  in  this  area,  we 
thought  that  there  ought  to  be  some  reasonable  restric- 
tions so  that  our  people  would  know  that  if  eminent 
domain  power  comes  to  reside  in  a  local  subdivision,  that 
those  local  subdivisions  are  not  going  to  be  let  off  the 
beaten  track  and  give  a  definitely  continuing  authority  to. 
any  group  or  association. 

I  think  I  have  covered  the  purposes  of  this 
amendment,  because  on  the  question  of  quick  take,  if  you 
will  notice  our  report,  it  was  our  intention  to  leave  the 
matter  of  quick  take  up  to  the  legislative  authority  but 
in  this  area,  I  felt  that  where  it  was  given  not  to  the 
public  for  strict  public  use  and  there  is  that  differentia- 
tion between  public  use  and  sometimes  what  is  known  as 
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1  public  purpose.   Public  use  strictly  construed  to  me  means 

2  that  the  public  takes  it  over  and  owns  it  for  public 

3  use. 

4  Public  purpose  means  a  little  different.   It 
-     means,  to  me,  that  a  private  corporation  or  firm  can  take 
g     it  over  and  use  it  and  own  it  where  the  public  uses  it 
rj           and  gets  public  benefit  and  its  so-called  use  is  for  a 
a     public  purpose. 
g  If  there  are  any  questions,  I  will  be  glad  to 

answer. 
H  DELEGATE  CLARK:   The  Chair  recognizes  Delegate 

Macdonald. 

DELEGATE  MACDONALD:   In  your  presentation,  you 
spent  some  time  on  the  exercise  of  this  power,  the  right 
to  grant  the  power  of  eminent  domain  by  local  governments, 
but  I  notice  that  your  proposed  amendment  is  not  confined 
to  local  governments. 

Would  you  be  willing  to  accept  an  amendment 
which  would  confine  this  to  local  governments? 

DELEGATE  WEIDEMEYER:   I  don't  think  it  is 
necessary,  Delegate  Macdonald,  for  the  reason  —  I  first 
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drafted  it  that  the  General  Assembly  shall  not,  then  I 
wrote  it  "No  general  or  indefinitely  continuing  authority 
shall  hereafter  be  granted." 

I  think  that  language  without  amendment  is 
broad  enough  to  cover  any  possibility  of  local  government 
grants  of  general  domain  or  general  assembly.   I  think  it 
prohibits  both  and  it  was  so  intended. 

It  recognizes  the  right  to  grant   it  but  it 
limits  it,  it  cannot  go  on.   When  they  give  them  that 
authority  to  do  their  condemning,  they  must  limit  the 
granting  of  the  authority  to  such  time  as  is  reasonably 
necessary  to  condemn  for  that  particular  project  and  in 
any  event  not  to  exceed  three  years . 

DELEGATE  CLARK:   Delegate  Macdonald. 

DELEGATE  MACDONALD:   Are  public  utilities  which 
have  this  power  today  similarly  limited? 

DELEGATE  WEIDEMEYER:   I  don't  think  all  of  them 
are.   I  think  there  are  some  instances  in  the  earlier  days 
when   possibly  their  authority  to  condemn  is  continuing. 
And  I  think  some  courts  have  held  where  the  franchise  is 
sold  to  another  group  and  the  legislature  gives  consent 
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that  that  continuing  authority   carries  on. 

DELEGATE  CLARK:   Would  the  result  of  this  be  to 
favor  those  companies  now  in  existence  and  be  to  the  preju- 
dice of  those  which  may  hereafter  be  created? 

Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   I  doubt  very  much  if  it 
would,  because  I  can't  conceive  of  those  areas  where  the 
continuing  authority  is  there  where  we  may  have  opposition. 

In  any  event,  whether  it  would  favor  or  not 
favor,  I  think  it  is  good  for  our  future,  I  have  written 
in  here  "shall  hereafter",  and  I  limit  it  to  hereafter, 
because  I  did  not  want  to  get  involved  with  this  amend- 
ment and  this  possibility  of  impairment  with  the  existing 
contract. 

DELEGATE  MACDONALD :   Supposing  ComSat,  the 
Communications  Satellite  Corporation,  wanted  to  get  this 
power  from  the  state  of  Maryland  to  condemn  this  property 
for  an  antenna  station. 

Wouldn't  it  be  subject  to  this  limitation  of 
three  years? 

DELEGATE  CLARK:   Delegate  Weidemeyer. 
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DELEGATE  WEIDEMEYER:   I  think  it  would.   And 
if  they  couldn't  do  their  condemning  in  three  years,  they 
can  come  back  to  the  legislature  and  give  an  extension 
of  authority. 

I  don't  think  the  legislature  if  they 
wanted  them  would -object  to  granting  them  an  authority 
if  they  showed  a  reasonable  basis  for  the  extension. 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 
White. 

DELEGATE  WHITE:   Delegate  Weidemeyer,  I  appreciate 
the  help  that  you  gave  me  when  I  was  on  the  stand  the 
other  day  and  I  appreciate  your  very  keen  concern  about 
the  possible  anti-social  behavior  which  a  private  sector 
of  our  society  might  impose  upon  our  citizens  in  the 
acquisition  of  land. 

I  am  trying  to  find  a  way  to  vote  for  your 
proposal  and  I  am  wondering  if  you  would  accept  an  amend- 
ment. 

The  amendment  which  I  would  propose  to  offer  if 
I  can  get  the  right  words  would  require  that  these  private 
firms  should  be  restricted  from  practicing  discrimination. 
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If  we  could  do  that,  I  could  possibly  vote  on  it. 

DELEGATE  CLARK:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   I  think  it  is  not  germane 
to  the  subject. 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 
Willoner. 

DELEGATE  WILLONER:   Delegate  Weidemeyer,  the 
limitation  period  of  three  years  is  not  to  apply  to  the 
completion  of  court  trials  but  only  to  the  filing  of  the 
condemnation  papers? 

DELEGATE  WEIDEMEYER:   That  is  it.   Once  the  court 
suit  is  instituted,  it  is  reasonably  inferred  that  they 
have  a  right  to  complete  it. 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 

Gilchrist. 

DELEGATE  GILCHRIST:   Would  you  mind  saying  what 

you  mean  by  damaging? 

DELEGATE  CLARK:  Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   It  goes  a  little  further 
than  damages  for  taking.   The  earlier  concept  if  there 
were  damages  but  no  taking,  you  couldn't  recover 
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compensation  for  it.   Considering  this,  and  this  is  how 
it  would  work.   Assuming  that  you  were  on  a  highway  and 
authority  would  be  given  to  a  corporation  to  run  a 
toll  bridge  and  this  corporation  did  not  take  your  pro- 
perty but  they  went  in  front  of  it  and  the  wall  of  the 
overpass  bridge  went  higher  than  the  roof  of  your  house, 
so  if  your  house  was  only  15  feet  from  the  highway,  you 

certainly  would  suffer  substantial  damages  although  not 

bit 
one/of  your  property  would  be  taken. 

So  in  all  fairness,  I  would  say  that  the 
condemning  authority  should  pay  for  those  damages. 

DELEGATE  CLARK:   Delegate  Gilchrist. 

DELEGATE  GILCHRIST:   Would  the  same  analogy 
apply  if  a  power  company,  for  example,  strung  a  wire 
say  a  couple  of  hundred  yards  from  your  property  and  inter- 
fered with  your  view? 

DELEGATE  CLARK:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Well,  if  the  power 
company  strung  a  wire  across  from  my  property  they  would 
be  taking  the  property  and  there  would  be  the  matter  of 
resulting  damages  in  connection  with  it. 
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1  That  is  a  little  different  situation  than 

2  what  we  have  set  forth.   Ours  is  a  question  of  damages 

3  where  there  is  no  actual  taking.   What  you  cited  to  me  is 

4  resulting  damage  from  an  actual  taking. 

5  DELEGATE  CLARK:   Delegate  Gilchrist. 

6  DELEGATE  GILCHRIST:   The  question,  as  I  asked 

7  it,  was  whether  this  would  apply  if  that  power  line 

9     were  across  the  street  from  you,  not  on  your  property 
9     or  somewhere  else. 

10  DELEGATE  CLARK:  Delegate  Weidemeyer. 

11  DELEGATE  WEIDEMEYER:   Then  it  would  be  a  ques- 

12  tion  of  whether  your  property  was  actually  damaged  or 
not. 

14  DELEGATE  CLARK:   Delegate  Gilchrist. 

15  DELEGATE  GILCHRIST:   Is  there  any  way  telling 
where  the  line  falls  between  the  power  line  which  is 

17      150  yards  away  and  the  bridge  which  you  are  talking  about 
which  is  across  the  street? 

DELEGATE  CLARK:    Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   I  would  say  those  are 
all  questions  of  fact.   One  thing,  one  installation 
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1  where  they  didn't  take  your  property,  might  be  damaging, 

2  give  you  damages,  and  another  one  might  not. 

3  All  of  those  matters  are  a  question  of  fact  the 

4  same  as  the  value  is  a  question  of  fact  when  there  is 

5  an  actual  taking. 

6  DELEGATE  GILCHRIST:   May  I  then  ask  what  is  the 

7  situation  under  which  you  would  under  your  amendment 
9     allow  compensation  to  a  person  if  this  is  done  for 
9     public  purposes  but  if  a  private  person  goes  across  the 

10     street  and  builds  something  which  is  just  as  objection- 
H     able,  you  would  have  no  right  to  recover  from  the  private 
12     person;  so  this  is  done  for  good,  the  person  would  be 

entitled  to  a  recovery  but  if  it  is  done  for  a  private 
14     gain  you  couldn't  recover?' 
,5  DELEGATE  CLARK:  Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   In  that  area,  if  damages 
were  suffered  by  the  public  generally,  that  is  one  thing, 
but  what  this  is  intended  to  be,  is  where  the  individual 
suffers  that  damage  over  and  above  that  suffered  by  the 
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1  DELEGATE  WEIDEMEYER:   It  is  the  peculiar  damage 

2  to  the  individual  which  we  intend  to  cover. 

3  DELEGATE  GILCHRIST:   The  general  public  is  not 

4  intended  to  exclude  all  the  people  in  the  immediate 

5  vicinity  of  the  work  which  is  causing  the  problem,  is  it? 

5  DELEGATE  WEIDEMEYER:   I  didn't  get  your  question. 

7  DELEGATE  CLARK:   Delegate  Gilchrist. 

8  DELEGATE  GILCHRIST:   Everybody  who  is  within 

9  sight  of  something  which  obstructs  the  view,  for  example, 
10  is  in  exactly  the  same  position.  They  are  the  individuals 
1\  involved. 

12  DELEGATE  CLARK:   Delegate  Weidemeyer. 

13  DELEGATE  WEIDEMEYER:   I  would  say  reading  "com- 
i^     pensation  is  required  not  only  where  there  is  an  injury 

which  would  become  actionable  in  common  law  but  also  in 
all  cases  where  it  appears  that  there  has  been  some  physi- 
cal disturbance  of  a  right  either  public  or  private  which 
.«     an  owner  of  a  parcel  of  land  enjoys  in  connection  with  its 
1Q     property  and  which  gives  it  an  additional  value  and  by 

reason  of  such  disturbance  he  has  sustained  a  special 
„-     damage  in  excess  of  that  sustained  by  the  public  generally.'" 
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I  was  reading  from  Nichols  on  Eminent  Domain. 

DELEGATE  CLARK:   Delegate  Gilchrist. 

DELEGATE  GILCHRIST :This  was  never  in  the  law  of 
Maryland. 

DELEGATE  CLARK:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   No,  it  was  instituted  in 
the  law  in  1870. 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 
Kiefer. 

DELEGATE  KIEFER:   I  rise  to  a  point  of  order. 

We  are  being  questioned  about  damages.   I  don't 
think  that  is  what  this  subject  is  about.   I  understand 
Delegate  Gilchrist  has  an  amendment  concerning  damages  in 
our  proposal.   I  would  suggest  we  hold  that  until  we 
get  to  that  amendment. 

I  don't  think  this  is  what  Delegate  Weidemeyer 
is  talking  about. 

DELEGATE  CLARK:   Delegate  Gilchrist. 

DELEGATE  GILCHRIST:   Damages  are  in  the  minority 
report. 

DELEGATE  WEIDEMEYER:   It  is  in  the  language  of 
the  majority  report  and  the  minority  report.   I  did  not 


THE   JACK    SALOMON    HTPORTING    SERVICE 
100  Equitable  Buildiu* 

(  nurl  Hrpnrlrr,  B»llimo»r.  M ary IhiiH  2 1  .'OC  :>39-67t,» 


1' 


9315 


1  come  here  to  elaborate  on  the  majority  report,  I  did  not 

2  come  here  prepared  to  do  that.   I  came  here  to  give  you 

3  what  ought  to  be  added  to  the  majority  report. 

4  I  am  sure  if  you  want  to  go  into  the  area  of 

5  damages,  that  there  are  other  members  on  our  committee 
5    that  will  be  glad  to  answer  the  questions  for  you. 

rt  I  am  sure  that  Delegate  Burgess  and  Delegate 

q    Kiefer  will  be  able  to  supply  you  with  all  the  information 
9    that  you  need. 
IQ  DELEGATE  CLARK:   Delegate  Koss. 

H  DELEGATE  KOSS:   Delegate  Weidemeyer,  it  is  my 

12         understanding  that  there  are  a  number  of  private  companies 
1*  that  now  have  the  right  of  eminent  domain.   That  is  granted 

•w    almost  on  a  permanent  basis.   Is  there  any  way  that  the 
General  Assembly  can  restrict  that  power? 

DELEGATE  CLARK:   Delegate  Weidemeyer. 
DELEGATE  WEIDEMEYER:   No,  then  you  get  into  the 
other  provision  that  there  should  be  no  impairment  in  the 
obligation  of  a  contract. 

DELEGATE  CLARK:   Delegate  Koss. 

DELEGATE  KOSS:   In  the  unlikely  circumstance,  say 
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1  a  competing  power  company  would  like  to  offer  its  ser- 

2  vice  in  an  area  covering  an  existing  one,  wouldn't  they 

3  be  placed  in  an  unfair  competitive  position? 

4  DELEGATE  WEIDBMEYER:   Zf  one  power  company 

5  wanted  to  come  in  and  take  over  the  line  of  another,  I 
g  don't  think  the  legislature  would  grant  it, because 

rj  there  you  would  have  a  question  of  an  already-existing 

3  franchise. 

g  This  only  covers,  as  I  think,  new  ones,  and  when 

10  vou  9et  into  that  area,  you  get  into  an  area  where  a 

H  private  corporation  would  be  asking  for  power  to  take 

12  over  somebody  else's  property  for  similar  use,  that  were 

,•  using  it  similarly. 

,  .  DELEGATE  CLARK:   Any  further  questions  of 

. _  Delegate  Weidemeyer? 
10 

The  Chair  hears  none. 

Your  amendment  hasn't  been  distributed  yet,  has 
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it? 


dent. 


DELEGATE  WEIDEMEYER:   I  think  not,  Mr.  Presi- 


DELEGATE  CLARK:   That  is  Amendment  E,  isn't  it? 
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1  DELEGATE  WEIDEMEYER:    Yes. 

2  DELEGATE  CLARK:   Paget  please  distribute 

3  Amendment  Number  E.   This  will  be  Amendment  Number  19. 

4  The  Clerk  will  please  read  the  amendment. 

g  MR.  QUILLEN:   Amendment  Number  19  to  accompany 

5  Minority  Report  Number  RfcP-1  to  Committee  Recommendation 
rj  Rfi.P-1,  by  Delegates  Burgess,  Dabrowski,  Hostetter,  C. 

q     Murray,  Weidemeyer. 

g  On  page  4,  Section  9  Limitations  on  State  Action 

20     i-n  line  19  after  the  period  add  these  words: 
22  "No  general  or  indefinitely  continuing  authori- 

22     ty  shall  hereafter  be  granted  which  authorizes  the  taking 
,-     or  damaging  of  private  property  by  private  persons,  firms 
,.      or  corporations  for  any  public  use  or  purpose.  Any  such 
specific  authority  hereafter  granted  shall  be  limited  to 
a  specific  purpose  or  purposes  and  shall  be  exercisable 
during  such  period  of  time  as  may  be  reasonably 
necessary  to  acquire  the  property  by  condemnation  but 
such  period  shall  in  no  event  extend  for  longer  than  three 
years.   In  granting  any  such  specific  authority  the  ad- 
vance taking  of  property  shall  not  be  preferred  but  may 
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be  granted  and  exercised  only  upon  a  showing  of  immediate 
and  urgent  necessity." 

DELEGATE  CLARK:  The  Chair  recognizes  Delegate 
Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President  and  members 
of  the  Convention,  I  do  not  want  to  take  up  a  lot  of 
your  time.   I  think  this  is  a  good  amendment  and  it  should 
be  adopted.   As  I  pointed  out  in  presenting  it,  this  does 
not  cover  corporations  that  have  had  authority  in  the 
past.   It  only  covers  from  now  on  into  the  future  and 
since  the  committee  recommendation  in  regard  to  taking 
by  the  state  for  public  use  allows  the  quick  take  then 
when  they  have  the  same  authority  to  grant  to  private 
corporations  then  we  should  not  give  a  general  and  con- 
tinuing authority  and  that  any  corporation  who  wants 
condemnation  authority  and  can  show  the  need  for  it  to 
the  legislature  or  the  board  or  the  county  which  grants 
it,  and  the  county  can  then  and  should  under  this  amend- 
ment limit  the  power  of  condemnation  and  the  right  to  do 
the  condemning  for  the  time  reasonably  necessary  to  do  the 
condemning,  and,  in  any  event,  not  to  exceed  three  years. 


I  nurt   Hrpnrte't 


THE   JACK    SALOMON    REPOKTINC    SERVICE 

100   Rquitnt-k-   lluililiiw 

Hnliimorr.  M arylnml  21202 


',10-67011 


9319 


1  Also,  some  people  will  consider  the  quick  take 

2  and  if  there  are  those  in  this  group  who  do  not  under- 

3  stand  what  we  mean  by  quick  take,  under  our  existing 

4  law,  the  State  Roads  Commission  has  the  right  under  the 

5  Constitution  and  the  statute  to  go  out  and  appraise  the 
0  property  and  deposit  the  amount  of  their  appraisal  in 

7  court  and  upon  the  filing  of  the  suit  and  the  deposit 

9  of  the  amount  of  their  appraisal  in  court,  the  title 

9  passes. 
10  Now,  that  is  a  little  different  procedure  from 

\\  the  old  procedure  where  they  went  into  court  for  the 

12  condemnation  suit  and  the  title  did  not  pass  until  after 

1*  the  jury  made  its  award  and  the  award  was  paid  to  the 

1 a  person  having  his  property  condemned  and  when  you  get 

into  this  advanced  taking  or  what  is  known   as  quick  take 

,fi  by  many  of  the  attorneys,  that  while  you  might  deal 
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liberally  with  it  for  public  uses  it  should  be  dealt 
with  very  sparingly  when  it  comes  to  private  corporations. 
But  I  have  provided  that  it  can  be  granted  even 
to  those  private  corporations  where  there  is  that 
immediate  and  urgent  necessity  shown.   If  there  is  not 
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an  immediate  and  urgent  necessity,  of  course  the  private 
corporation  would  condemn  in  the  usual  manner,  namely  not 
getting  the  title  to  the  land  until  after  the  jury  made 
its  award  and  the  payment  of  the  award  made  to  the 
person  having  the  property  condemned. 

DELEGATE  CLARK:   Delegate  Weidemeyer,  I 
misinformed  you.   There  is  15  minutes  provided  for  this. 

DELEGATE  WEIDEMEYER:   If  I  need  it  in  the  future, 
I  will  reserve  it. 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 
Kiefer. 

DELEGATE  KIEFER:  Do  we  have  a  quorum? 

DELEGATE  CLARK:   Are  you  suggesting  the 
absence  of  a  quorum? 

DELEGATE  KIEFER:   Yes. 
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1  DELEGATE  CLARK:   Delegate  Kiefer  has  suggested 

2  the  absence  of  a  quorum. 

3  The  Clerk  will  ring  the  bell,  please. 

4  Roll  call. 

5  (The  roll  was  called.) 

6  Has  everyone  indicated  his  presence?   The  Clerk 

7  will  take  the  roll.   10  8  persons  being  present,  the  quorum 

8  is  present, the  Committee  of  the  Whole  can  proceed. 

9  Delegate  Kiefer. 

10  DELEGATE  KIEFER:   Mr.  Chairman  and  ladies  and 

11  gentlemen  of  the  Committee,  I  feel  like  the  sexton  who 

12  kept  ringing  the  church  bell  very  loud  and  said  "If  they 

13  ain't  going  to  come  to  church,  they  ain't  going  to  sleep 
either. 

-,  c  I  am  not  going  to  fight  with  my  friend 


16 
17 


Weidemeyer.   There  are  22  statutes  on  the  books  involving 
the  right  of  Eminent  Domain.   There  is  a  rule  of  court 

jo     that  is  quite  complete  about  this  matter, 

.g  Delegate  Weidemeyer  has  covered  a  small  part  of 

it.   If  we  try  to  revise  and  revamp  and  review  all  the 
condemnation  laws  we  will  never  get  anywhere.   I  suggest 
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this  is  really  a  statutory  matter  and  although  I  have 
a  great  deal  of  sympathy  and  feeling  toward  what  he  is 
saying,  I  do  not  believe  that  it  belongs  in  the  Constitu- 
tion but  it  should  be  a  matter  headed  by  statute. 

I  request  that  this  amendment  be  defeated. 

DELEGATE  WEIDEMEYER:   Mr.  President/  I  have  a 
little  more  time  and  I  do  want  to  answer  Delegate  Kiefer. 
This  does  not  overrule  existing  statute  because  it  is  not 
intended  to.   This  covers  the  authority  to  be  exercised 
by  the  sovereign  or  the  county  in  granting  eminent  domain 
powers  to  private  corporations  and  I  can't  see  anything 
statutory  about  it  which  regulates  the  power  to  grant  and 
to  delegate  that  eminent  domain  power. 

If  it  were  specifying  in  detail,  that  would  be 
one  thing,  but  this  is  limiting,  specifying  and  regulating 
the  power  and  delegation  of  that  authority,  so,  therefore, 
I  must  stand  up  for  my  rights  and  clarify  that  statement. 

DELEGATE  CLARK:   Delegate  Kiefer,  do  you 
have  anyone  who  wishes  to  speak  on  this? 

! 

DELEGATE  KIEFER:   No,  sir. 

DELEGATE  CLARK:   If  not,  the  question  arises  on 
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the  adoption  of  Amendment  Number  19. 

Are  you  ready  for  the  question? 

A  vote  Aye  is  a  vote  adopting  the  amendment;  a 
vote  No  rejects  it. 

The  Clerk  will  take  the  roll. 

Has  everyone  voted?   Does  anyone  desire  to 
change  his  vote? 

If  not,  the  Clerk  will  take  the  roll. 

There  being  41  votes  in  the  affirmative  and  69 
in  the  negative,  the  amendment  fails.   The  motion  fails 
and  the  amendment  is  rejected. 

DELEGATE  JAMES:   Mr.  Chairman,  it  is  time  to 
put  in  a  plea  for  mercy  from  the  curse  of  future  amend- 
ments. 

I  would  like  to  make  such  a  plea. 

DELEGATE  CLARK:   You  want  to  add  to  it  or  just 


state  it? 


amendment? 


Delegate  Gilchrist,  do  you  desire  to  submit  your 

DELEGATE  GILCHRIST:   I  do,  sir. 

THE  CHAIRMAN:   Pages  will  please  distribute 
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Amendment  W.   This  will  be  Amendment  20.   The  Clerk  will 
read  the  amendment. 

MR.  QUILLEN:   Amendment  Number  20  to  Committee 
Recommendation  R&P-l  by  Delegate  Gilchrist. 

On  page  4  Section  9  Limitations  on  State  Action 
in  lines  17  and  18  strike  out  the  following  words: 

"or  damaged". 

THE  CHAIRMAN:   The  amendment  is  offered  by 
Delegate  Gilchrist.   Is  there  a  second? 

(The  amendment  was  seconded.) 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Gilchrist. 

DELEGATE  GILCHRIST:   There  is  one  word  to  which 
I  object  very  strenuously,  the  word  "damaging"  which  appearjs 
in  the  amendment  is  unquestionably  the  most  expensive 
word  which  is  in  this  Constitution. 

There  have  been  several  references  to  Pandora's 
box  having  been  opened  earlier  in  this  Convention.  Pan- 
dora is  in  Greek  mythology  and  she  was  the  first  woman. 
She  was  cautioned  not  to  open  the  box  because  of  what 
might  happen,  but  was  not  told  what  was  in  it  or  the 
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1  results.   She  opened  it  and  out  of  the  box  flew  all  of 

2  the  evils  that  are  on  man. 

3  The  only  thing  that  stayed  in  the  box  was  hope. 

4  That  is  about  the  state  of  Maryland  if  the  word  "damaged" 

5  is  left  in  this  section. 

5  From  the  time  that  eminent  domain  proceedings 

7      have  started  there  has  been  the  requirement  that  there 
S     be  a  physical  taking  or  at  least  a  touching  of  the  part 
9      of  the  land  which  is  involved  before  a  taking  is  compen- 

10  sible. 

11  I  have  never  so  much  as  done  a  title   for  the 

12  state's  Road  Commission  of  Maryland  and  I  do  not  so  much 
12             as  represent  a  utility  which  has  any  condemning  powers. 
24  There  are  provisions  of  this  kind  in  about 

25  states.    In  those  states  there  has  been  a  great  body 
■jc      of  law  built  up  which  restricts  the  definition  of 
17      "damages".   There  is  no  such  body  of  law  in  Maryland.   The 
question  of  damages  is  open  to  every  kind  of  a  construc- 
tion that  24  different  circuits  in  this  state  can  put  on 
it  and  the  Court  of  Appeals,  and  when  you  combine  it 
with  the  abolition  of  the  doctrine  of  immunity  of  the 
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sovereign  from  suit  which  follows  later,  you  have  what 
is  unquestionably  the  most  proliferate  breeder  of  liti- 
gation that  has  come  up  in  many,  many  years. 

I  should  like  to  inquire  what  is  meant  by 
damage?   Does  this  mean  that  if  a  road  is  relocated,  the 
owner  of  the  business  which  is  located  on  the  old  road 
can  go  to  the  state  seeking  compensation  because  the 
value  of  his  property  as  a  business  has  been  diminished 
because  the  state  has  relocated? 

Does  it  mean  that  if  the  grade  of  a  road  is 
changed,  that  you  are  damaged?   Does  it  mean  that  if  a 
power  company  erects  a  line  near  your  property  and  your 
view  is  not  quite  what  it  used  to  be,  you  are  damaged 
because  your  property  is  less  desirable,  less  useful  or 
less  valuable,  which  are  the  definitions  used  by  the 
states  in  which  this  provision  is  in  effect? 

Much  of  the  damage  which  results  in  situations 
of  this  kind  cannot  possibly  rise  above  the  area  of 
speculation  and  speculation  is  an  element  of  damage  which 
has  always  t*»en  rejected  in  these  courts. 

The  State  Road  Commission  of  Maryland,  I 
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1  found  on  looking  at  the  budget,  spent  22  million  dollars 

2  last  year  for  the  acquisition  of  rights  of  way.   They 

3  will  spend  much  more  than  22  million  for  the  acquisition 

4  of  rights  of  way  if  when  they  apply  them,  they  have  to 

g      take  into  consideration  damages  to  people  who  are  not  on 

5  the  roads,  not  touched  by  them. 

7  Without  thinking  of  the  situation  as  it  applies 

g      to  municipalities,  as  it  applies  to  counties  and  as  it 
g     applies  to  all  of  the  other  authorities  and  utilities  in 
10  this  state  which  exercise  eminent  domain  rights,  I  want 

H  to  ask  where  does  this  money  come  from? 

12  This  money  comes  from  the  people  of  Maryland. 

2*     You  are  the  people  who  have  to  pay  for  this.   And  you  are 
-a  the  people  who  will  have  to  pay  for  the  litigation  which 

,e      is  bred  by  a  word  like  this. 

I  cannot  believe  that  this  Convention  could 
possibly  subject  the  state  to  this  kind  of  a  problem. 
It  would  be  a  very  strange  perversion  of  legal  principles, 
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indeed,  if  we  were  to  sit  here  and  decide  that  if  a 
hospital 

/  is  erected  by  a  public  corporation  on  property 

adjoining  yours  and  yours  becomes  less  desirable,  they 
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1  would  have  to  pay  but  if  it  were  erected  by  a  private 

2  individual  for  profit,  the  individual  would  not  have  to 

4  In  some  of  the  cases  which  appear  in  the  states 

5  in  which  damage  is  permitted,  you  find  things  like  the 
5  holdings  in  Massachusetts,  that  the  temporary 
7  obstruction  of  the  street  is  compensable  under  such 
g  terms . 
9  Now,  I  would  like  to  inquire  whether  the  people 

1q  wh°  ar«  sitting  here  trying  to  write  a  Constitution 

H  believe  that  when  the  sovereign  immunity  of  the  state  from 

12  suit  is  abolished,  the  state  should  be  sued  by  the  people 

living  on  the  street  every  time  the  street  is  obstructed 
-,*  for  a  public  purpose  even  though  that  obstruction  be 

temporary 

I  believe  that  there  has  not  been  a  single  word 
.„     in  this  Constitution  that  is  fraught  with  so  much  danger 
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as  this  single  word.   I  think  that  we  shall  almost  have  to 


-g     propose  another  amendment  to  the  Constitution  as  it  is 


submitted  to  us  if  this  proposal  were  to  pass  with  the 
word  damages  in  it,  and  that  amendment  would  be  one  that 
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would  permit  the  state  of  Maryland  to  print  its  own  money 
to  pay  for  these  damages,  because  that  is  how  serious 
this  problem  can  be. 

THE  CHAIRMAN:  Any  questions  of  the  sponsor  of 
the  amendment? 

The  Chair  hears  none. 

Delegate  Johnson. 

DELEGATE  JOHNSON:   Mr.  Chairman,  I  have  a 
question  for  clarification,  because  of  the  amendment,  but 
I  think  the  question  would  best  be  directed  to  Delegate 
Kiefer. 

THE  CHAIRMAN:   Delegate  Kiefer,  would  you  take 
the  floor  to  reply  with  respect  to  the  amendment? 

DELEGATE  KIEFER:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   Mr.  Chairman  and  ladies 
and  gentlemen  of  the  Committee,  I  rise  to  request  that 
you  reject  this  amendment.   I  am  sorry  that  Delegate 
Gilchrist  misunderstood  what  I  said  on  last  Friday 
evening,  in  describing  what  this  does.   Either  he  didn't 
hear  me  or  maybe  he  didn't  believe  me. 
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Frankly,  I  tried  to  assure  each  of  you  that 
this  does  not  open  the  floodgate,  Delegate  Gilchrist.   It 
does  not  do  anything  that  is  out  of  the  ordinary  or 
unusual  in  the  common  modern  practice  of  protecting 
property  owner's  rights. 

This  is  not  a  new  concept.   It  was  first  recog- 
nized in  the  state  of  Illinois  back  in  1870  when  it  be- 
came apparent  that  the  concept  of  recompensing  a  person 
for  damage  to  his  property  did  not  go  far  enough  if  it 
involved  only  a  physical  taking. 

You  must  remember  we  are  talking  about  a  bill 
of  rights,  a  protection  of  individuals  personal  freedoms. 
Let  us  not  get  away  from  that  idea  and  let  us  then  start 
with  he  second  concept,  that  the  right  of  eminent  domain 
is  a  sovereign  right  and  what  we  are  doing  is  limiting 
the  sovereign  from  encroaching  on  individual  rights. 

Now,  it  has  developed  over  the  years,  Maryland 
being  a  very  slow  and  conservative  state,  is  one  of  the 
latest  states  to  recognize  this,  but  as  public  improvements 
continue,  as  more  land  and  property  is  taken  for  develop- 
ments, there  are  situations  where  property  is  damaged 
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without  it  being  physically  taken  and  what  this  concept 
does  is  recognize  that  a  property  can  be  damaged  and  can 
be  damaged  without  it  being  physically  taken. 

Now,  the  implementation  lies  with  the  legisla- 
ture and  with  the  courts  but  I  read  to  you  the  other 
night,  and  I  would  like  to  read  it  again,  the  basic  con- 
cept of  what  damages  we  are  talking  about  and  this  comes 
from  the  eminent  authority  Nichols  on  Eminent  Domain. 

Delegate  Gilchrist  said  all  kinds  of  cases 
will  develop.   All  of  the  states  that  have  gone  into  this 
said  this  offers  an  orderly  method  of  compensation  for 
the  property  owners  who  are  particularly  damaged. 

Damage  is  a  physical  disturbance  of  a  right, 
either  public  or  private  which  the  owner  of  a  parcel  of 
land  enjoys  in  connection  with  his  property  or  which  gives 
it  additional  value  and  that  by  reason  of  such  distur- 
bance he  has  sustained  a  special  damage  with  respect  to 
his  property  in  excess  of  that  sustained  by  the  public 

generally. 

This  was  submitted  to  the  City  of  Baltimore, 
Asisstant  Solicitor.   There  was  a  great  deal  of 
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1  consternation  by  that  department.   When  they  found  out 

2  what  it  was  all  about,  they  removed  any  question  about  it. 

3  The  city  of  Baltimore  has  no  fear  with  respect  to  what 

4  this  might  do  to  them. 

5  I  respectfully  urge  that  you  reject  this 

q     amendment  and  bring  this  new  modern  concept  into  our 
rj  declaration  of  rights  to  protect  our  people  by  this 

q     additional  means. 

9  THE  CHAIRMAN:   Any  delegate  desire  to  speak 

in  favor  of  this  amendment? 

Delegate  Macdonald. 
±2  DELEGATE  MACDONALD:   I  would  like  to  speak  in 

favor  of  the  amendment,  but  before  that,  could  I  ask  the 
,,     committee  chairman  a  question? 

THE  CHAIRMAN:   His  time  has  expired.   You  may 
speak  and  if  he  has  the  right  to  take  the  floor  again, 
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._     you  may  address  a  question  to  him. 

DELEGATE  MACDONALD:   Fellow  delegates,  I 
agree  with  Delegate  Gilchrist  in  everything  he  has  said 
in  regard  to  this  amendment. 

This  changes  the  law  of  condemnation  appreciably, 
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substantially,  and  there  is  no  telling  how  much  in  the 
way  of  damage  to  private  property  will  be  involved  where 
there  is  no  taking  and  even  if  there  is  a  rezoning  of  pro- 
perty next  door,  and  that  is  effected  by  a  taking,  that 
may  be  involved. 

I  think  that  before  we  should  change  the  rules, 
we  should  find  out  from  the  state  Roads  Commission  how 
much  this   will  cost  the  state  of  Maryland.   I  don't  know, 
but  my  guess  is  that  it  will  be  hundreds  of  thousands  of 
dollars. 

I  am  against  the  majority  report  and  for  the 
amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to  speak 
in  opposition  to  the  amendment? 

Delegate  Burgess. 

DELEGATE  BURGESS:   May  I  take  issue  to  the  state- 
ments made  by  Delegate  Gilchrist  and  Macdonald? 

I  understand  Mr.  Macdonald  doesn't  practice 
criminal  law.   I  don't  know  about  condemnation  law.   Let 
me  read  to  you  the  most  recent  case  in  Illinois.   Belmar 
Drive-in    Theater,  vs.  Illinois.   This  is  some  of  the 
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1  dicta.   They  are  spelling  out  their  opinion. 

2  They  say  "It  has  long  been  established  that 

3  there  are  certain  injuries  necessarily  incident  to  the 

4  ownership  of  property  which  directly  impair  the  value 

5  of  private  property  and  for  which  the  law  does  not  and 

5     never  has  afforded  any  relief,  examples  being,  "and  note 
7      this,  ladies  and  gentlemen,  "the  depreciation  cost  by  the 
9     building  of  fire  houses,  police  stations,  hospitals, 
9     cemeteries  and  the  like  in  close  proximity  to  private 
10     property." 

That  is  a  narrow  construction. 
In  zoning,  we  have  reference  to  private 
13     enterprise  building  certain  things  which  might  be 

objectionable.   This  is  where  zoning  and  building  restric- 
tions come  in.   What  we  are  talking  about  are  the  inroads 
made  into  property  values  where  people's  greatest  invest- 
,„     ment  in  property  is  their  homes. 

But  because  we  have  an  archaic  principle  in  our 
laws  we  can't  get  compensation  for  our  people  under  the 

present  law. 

The  states  that  have  this  provision  are  sister 
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states  of  Pennsylvania,  West  Virginia  —  West  Virginia 
adopted  this  particular  clause  in  1872,  Illinois  in  1870 — 
1874,  I  believe  it  was  Virginia  picked  it  up. 

In  any  event,  these  states  have  functioned 
well  and  they  function  properly.   I  respectfully  submit 
this  is  not  pandora's  box.   There  is  a  very  narrow  con- 
struction due  here  by  necessity.   But  we  must  be  aware 
of  what  we  are  doing  to  our  taxpayers.   We  are  getting 
to  the  situation  where  these  people  owning  property  are 
taxpayers.   It  seems  to  me  we  are  worrying  about  whose 
Ox  is  getting  gored.   If  it  is  yours,  it  is  one  thing.   If 
it  is  someone  else's,  then  it  is  different. 

We  are  trying  to  make  a  meaningful  document  and 
we  have  to  be  aware  of  this  situation.   We  are  not  dealing 
with  the  situation  they  dealt  with  100  years  ago  when  the 
original  provision  not  mentioning  damages  came  up. 

Our  courts  are  conservative,  our  courts  and 
legislature  is  conservative.   A  body  of  law  will  evolve. 
By  necessity  this  body  of  law  will  evolve.   Is  it  not 
better  to  have  a  body  of  law  evolve  which  is  careful  and 
which  is  conservative  and  will  give  justice  to  these 
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people  who  are  hurt  in  an  area  where  they  know  not  to  de- 

*  fend  themselves,  where  their  adversary  is  the  state  of 
3  Maryland? 

*  In  regard  to  interstate  highway  situations  90 
5  percent  of  the  funds  involved  come  from  the  Federal 
■  government.   Bear  in  mind  that  the  real  impact  will  not 

7  be  in  litigation,  initially,  but  ultimately  in  the 

8  planning  of  these  roads. 
"  The  planners  will  have  to  be  aware  of  what 

1°  effect  this  will  have  on  the  population  in  general. 

11  THE  CHAIRMAN:   Any  other  delegate  desire  to  speaty 

12  in  favor  of  the  amendment? 

13  Delegate  Carson? 

14  DELEGATE  CARSON:   Mr.  Chairman  and  ladies  and 

15  gentlemen,  I  entirely  agree  with  what  Delegates  Burgess 

16  and  Macdonald  have  said,  namely,  that  definition  of 

17  damages  is  unknown  and  that  this  will  cost  the  state 

18  conservatively  hundreds  of  thousands  of  dollars,  if  not 

19  millions. 

20  I  may  add  that  the  legislature  has  had  and 

21  will  continue  to  have  the  power  to  extend  what  a  person 
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1  shall  receive  when  his  land  is  taken  for  public  use.   It 

2  has  in  fact  extended  in  the  last  five  to  ten  years  the 

3  damages  that  a  person  could  receive,  and  I  think  the 

4  proper  place  for  consideration  of  this,  especially  when 
g     we  are  not  in  a  position  to  know  how  much  it  will  cost, 

5  is  in  the  state  legislature  and  not  in  the  state  Consti- 
rj  tution  and  therefore  I  shall  vote  and  urge  you  to  vote 

in  favor  of  this  amendment. 
g  THE  CHAIRMAN:   Any  other  delegate  desire  to 

10     speak  in  opposition? 
H  Delegate  Dukes. 

12  DELEGATE  DUKES:   Unlike  some  of  the  delegates 

,-     who  have  spoken,  I  am  not  in  a  position  to  know  exactly 
,,     how  much  it  might  cost  the  state  of  Maryland. 

The  only  way  to  measure  that  is  to  know  how 
much  injury  the  state  of  Maryland  is  doing  which  it  doesn't 
pay  for.   I,  like  most  taxpayers,  am  very  disinclined  to 
have  the  state  go  out  and  spend  money  for  things  I  don't 
need  for  myself.   But  I  am  ready  to  pay  my  fair  share  where 
a  particular  person  has  been  injured  and  where  he  has 
been  injured  by  the  state. 
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It  may  cost  a  thousand,  a  hundred  thousand  or 
a  million  dollars,  but  if  the  state  of  Maryland  is  harm- 
ing people's  property,  harming  it  or  taking  it  or  build- 
ing a  dam  and  flooding  it  or  by  doing  any  one  of  a  num- 
ber of  things  it  can  do,  so  that  a  man  who  owns  a  home  no 
longer  has  a  decent  place  to  live  because  they  fly  air- 
planes over  his  house,  if  those  things  happen  and  the 
state  of  Maryland  causes  them  to  happen  in  the  general 
betterment  of  the  overall  welfare  of  you  and  me,  we  should 
be  willing  to  pay  our  share. 

The  particular  person  who  is  injured  shouldn't 
have  to  pay  himself.   It  it  costs  a  lot  of  money  it  is 
because  the  state  is  doing  a  lot  of  injury.    If  the  state 
is  doing  a  lot  of  injury,  the  state  ought  to  pay  for  it. 

THE  CHAIRMAN:   Any  further  discussion? 

Are  you  ready  for  the  question? 
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Delegate  Byrnes 

DELEGATE  BYRNES:   Mr.  Chairman,  I  would  like 

to  direct  a  question  to  Delegate  Burgess 

THE  CHAIRMAN:   Delegate  Hardwicke,  do  you  desire 

to  debate? 
21 
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DELEGATE  HARDWICKE :   I  would  like  to  speak 
in  favor  of  the  amendment,  if  I  may. 

THE  CHAIRMAN:   You  may  apeak. 

DELEGATE  HARDWICKE:   I  hesitate  to  go  against 
the  wishes  of  the  majority  of  the  committee,  I  would 
like  to  point  out   to  this  group,  however,  that  represen- 
tatives of  the  city  of  Baltimore  appeared  before  the 
committee  and  they  were  adamantly  opposed  to  the  inclu- 
sion of  the  concept  of  damages  into  our  eminent  domain 
Constitutional  provisions. 

Joe  Busher,  who  is  in  charge  of  this  kind  of 
work  for  the  State  Roads  Commission,  expressed  a  certain 
amount  of  horror  at  the  inclusion  of  this  concept  into 
the  eminent  domain  concept. 

Let  me  say  that  I  don't  know  whether  any 
testimony  was  taken  as  to  the  extent  or  the  cost  to  the 
state  Of  Maryland.   I  didn't  hear  any  and  I  can  assure  you 
that  you  don't  know  what  you  are  opening  the  door  to. 

We  have  always  been,  in  this  state,  a  very 
strong  taking  state.   Our  Court  of  Appeals  has  limited, 
time  and  time  again,  the  amount  of  compensation  to 
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1  just  the  taking  concept  and  has  never  permitted  the 

2  courts  to  get  into  the  damage  area. 
_  Thi»  would  permit  monetary  payments  where 
^     there  was  no  taking,  but  merely  damages.   And  those  of 
_     you  who  believe  this  will  help  the  little  man,  my  ex- 
-     perience  in  the  practice  of  law  is  that  by  and  large 
_     it  is  the  large  corporation  ,  the  large  landholder  who  comes 
fi     in  for  his  biggest  share  of  the  take  in  these  cases, 
g     I  seriously  doubt  this  is  going  to  help  the  small  man. 

I  think  it  will  help  the  property  holder.   I 
,,     think  it  gets  into  an  area  that  we  have  no  earthly  con- 
cept of  the  extent  of  it.   I  think  the  legislature 
can  take  care  of  this  without  our  ddng  anything.   I 
think  they  are  better  prepared  to  limit  it  by  statute 
than  we  are  prepared  to  go  into  it  in  our  Constitution. 

THE  CHAIRMAN:   Delegate  Rybczynski ,  do  you 
desire  to  debate  the  amendment? 

DELEGATE  RYBCZYNSKI:   Yes,  sir. 

THE  CHAIRMAN:  Do  you  desire  to  speak  in  oppo- 
sition? 

DELEGATE  RYBCZYNSKI:   Yes,  sir. 
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1  THE  CHAIRMAN:   You  may  proceed. 

2  DELEGATE  RYBCZYNSKI :   Mr.  Chairman,  I  think  it 

3  is  important  that  every  delegate  here  know  the  concept 

4  of  eminent  domain.   This  is  the  only  unAmerican  provision 
g     that  you  will  find  in  a  state  Constitution,  this  is  in 

6     direct  opposition  to  everything  we  hold  near  aid  dear, 
rj  the  right  of  freedom  and  the  right  of  contract  and  the 

9      right  of  property  ownership. 
9  What  we  are  saying  is  that  the  legislature  has 

10  the  right  to  interfere  with  the  right  of  contract  and 

11  the  right  of  property  ownership,  to  go  in  and  take  any 

12  person's  house  or  property  or  business,  take  it  away  for 
...     a  stated  amount  of  money. 

Now,  we  talk  about  the  problem  of  cost.   The 
whole  idea  behind  this  thing  is  that  the  cost  is  spread 
through  all  of  the  citizens  of  the  state  of  Maryland  and 
is  not  allowed  to  be  borne  by  one  individual.   Now,  if  a 
person  after  many  years  of  effort  and  hard  labor  is 
fortunate  enough  to  own  a  $10,000  house,  is  there  any 
reason  why  that  person  should  get  any  less  than 
$10,000  for  his  property  when  it  is  taken  away  from  him? 
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And  yet  this  occurs  every  day  of  every  week  in 
the  state  of  Maryland. 

This  change  relating  to  damages  is  headed 
toward  relieving  the  damage  done  to  private  individuals 
by  the  state  of  Maryland.   If  there  is  an  increase  in  the 
acquisition  cost  to  the  state  of  Maryland,  all  that  they 
need  to  do  is  to  raise  the  gasoline  tax.   It  is  what  they 
do  anyway,  don't  they?   Every  time  the  contractor  says  that 
cement  has  gone  up  and  the  cost  of  labor  has  gone  up, 
nobody  stops  building  roads.   They  merely  increase  the 
tax  that  is  necessary. 

In  other  words,  it  is  spread  through  all  of  the 
citizens  and  not  one  citizen  or  the  obligation  is 
not  on  one  citizen  to  take  the  lion's  share  of  the  damage. 

This  is  an  extremely  good  provision  in  this 
Constitution.   I  hope  that  the  amendment  is  defeated. 

THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   Fellow  delegates,  I, 
during  my  time,  sat  on  a  good  many  of  these  cases  in- 
volving taking  by  eminent  domain  and   am  quite  familiar 
with  the  cases  in  Nichols  which  is  a  standard  authority, 
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1  and  I  want  to  suggest  that  the  problem  here  is  not 

2  whether  people  will  be  adequately  protected  when  their 

3  property  is  taken  which  gives  them  a  right  not  only  to 
*  the  taking,  the  value  of  the  taking,  but  the  incidental 

5  damages  involved,  but  this  introduces  a  concept  which 

6  had  an  unfortunate  result,  I  think  in  many  states,  of 

7  extending  this  nebulous  concept  of  damage  quite  apart  from 

8  the  property  taken. 

9  Now,  when  property  is  taken,  you  can  have 

10  valuations  put  on  by  your  own  appraisers  in  the  states 

11  and  these  matters  can  be  submitted  to  a  jury  and  incidental 

12  damages  following  from  it,  but  when  the  property  is  not 

13  taken,  it  doesn't  require  much  imagination  to  see  that 

i 

14  you  are  in  the  cloud,  that  property  miles  away  could  be 

15  affected  by  a  particular  change  of  a  road  for  example,  and 

16  that  is  the  difficulty  that  I  see,  is  that  it  introduces 

17  a  perfectly  nebulous  concept  which  has  been  rejected  by 

18  our  legislature  and  now  it  would  be  written  in  the  vaguest 

19  terms  into  our  Constitution  itself. 

20  I  *-hink  it  would  indeed  open  a  Pandora's 
i 

21  box  of  litigation. 
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1  THE  CHAIRMAN:   Are  you  ready  for  the  question? 

2  Delegate  Churchill  Murray. 

3  DELEGATE  C.  MURRAY:   Nothing  that  has  come  to 

4  our  attention  since  the  beginning  of  this  Convention 

5  has  concerned  me  more  than  the  pain,  the  injury  and  often- 

6  times  the  injustice  that  has  resulted  from  eminent  domain. 
tj  In  a  country  that  is  growing  as  ours  is,  and  as 
9  ours  will,  it  is  inevitable ;    on  the  other  hand,  the  harm 
9  from  it  is  widespread.   I  had  no  idea  until  we  had  begun 

hearing  witnesses  on  this  subject,  slum  clearance  in 

11  connection  with  roads  in  the  cities,  that  many  times  the 

12  owners /living  in  houses  that  aren't  worth  much  and  that 
aren't  worth  enough  for  them  to  go  out  and  replace  them. 

Id 
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I  have  been  in  the  state  and  all  over  the 
state  and  I  feel  very  badly.  I  could  weep  were  I  an  actor 
for  the  millions  and  millions  and  millions  of  dollars  that 
the  adoption  of  this  would  cost  the  state  of  Maryland, 
but  I  do  believe  that  I  can  answer  the  question  as  to 
how  much  it  would  cost. 

It  would  cost  exactly  the  sum  total  of  what 
these  individual  people  are  losing  individually  now 
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1  instead  of  having  it  shared  by  the  state,  who  are  in 

2  many  cases  causing  the  loss  for  the  good  of  us  as  a 

3  whole. 

4  I  appreciate  the  problems,  but  if  these  ladies 

5  and  gentlemen  don't  think  we  can  do  it  this  way,  I  chal- 
5     lenge  them  now  to  tell  us  how  we  can  remedy  it. 

tf  This  is  too  serious;  if  there  is  one  thing  more 

8  deeply  implanted  in  our  civilization  than  eminent  domain, 

9  it  is  that  ownership  of  our  property  that  we  have  strug- 
1Q  gled  to  gain  and  to  maintain. 

H  I  beg  you  to  give  these  people  this  relief. 

12  I  expect  I  have  overrun  my  time,  but  I  would  like  to 

,.     remind  you  that  this  problem  goes  all  the  way  back  to  the 
14     day  that  Robert  Burns  disturbed  the  wee  timorous  mouse 
.  c     who  he  turned  up  with  his  plowshare. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  Amendment  20.   A  vote 
Aye  is  a  vote  in  favor  of  removing  the  word  "damage".  A 
vote  No  is  a  vote  against  the  amendment. 

Cast  your  votes. 
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Has  every  delegate  voted?  Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  71  votes  in  the  negative  and  41  in 
the  affirmative  ,  the  motion  is  lost. 

The  Committee  hoped  to  conclude  this  recommen- 
dation considering  the  minority  reports  in  R&P-2.   The 
sponsors  prefer  not  to  do  so.   Therefore,  I  think  it 
would  be  impossible  to  conclude  consideration  of  this 
recommendation  at  this  time. 

For  what  reason  does  Delegate  Freedlander  rise? 

DELEGATE  FREEDLANDER:   A  point  of  personal 
privilege. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  FREEDLANDER:   I  would  like  the  committee 
to  welcome  the  wife  of  the  speaker  of  the  House  of 
Delegates,  Mrs.  Marvin  Mandel.   (Applause.) 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

Powers. 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  that  the 
Committee  of  the  Whole  rise  and  report  that  it  has  not  yet 
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\  concluded  its  consideration  of  Committee  Recommendation 

2  R&P-l. 

-  (The  motion  was  seconded.) 

4  THE  CHAIRMAN:   All  in  favor  signify  by  saying 

r  Aye;  contrary,  No. 

g  The  ayes  have  it,  and  it  is  so  ordered. 

r,  (The  mace  was  replaced  by  the  Sergeant  at  Arms.) 

a  (Whereupon,  at  6:45  p.m.,  the  Committee  of  the 

q  Whole  rose,  and  the  Convention  reconvened.) 

-0  THE  PRESIDENT:   The  Convention  will  please  come 

to  order. 

On  behalf  of  the  Committee  of  the  Whole,  the 
Chair  wishes  to  report  that  it  has  under  consideration 
Committee  Recommendation  R&P-l;  that  it  still  has  it 
under  consideration,  and  that  it  desires  leave  to  sit 

again. 

Are  there  any  other  announcements? 

Delegate  Gallagher. 

DELEGATE  GALLAGHER:   The  Committee  on  the 
Legislative  Branch  will  meet  tomorrow  morning  at  9:30 
in  the  committee  room. 
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THE  PRESIDENT:   Delegate  Dulany. 

DELEGATE  DULANY:   Mr.  Chairman,  the  meeting 
of  the  Committee  on  Public  Information  scheduled  for  this 
evening  has  been  cancelled. 

We  will  meet  tomorrow  at  lunch  time,  promptly 
upon  recess. 

THE  PRESIDENT:   Delegate  Penniman. 

DELEGATE  PENNIMAN:   The  Committee  on  Style 
will  meet  this  evening  at  close  to  8:00. 

THE  PRESIDENT:   Any  announcements  by  committee 
chairmen  or  delegates? 

All  delegates  present  now  and  not  present  at 
roll  call  may  indicate  their  presence  on  supplemental 
roll  call. 

The  Clerk  will  record  the  supplemental  roll  call. 

(The  roll  was  called.) 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   I  move  that  we  adjourn  until 

! 

10:00  tomorrow  morning. 

THE  PRESIDENT:   Is  there  a  second? 
(The  motion  was  seconded.) 
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THE  PRESIDENT:   All  in  favor  signify  by  saying 
Aye;  opposed,  No.   The  Ayes  have  it  and  it  is  so  ordered. 

(Whereupon,  at  7:46  p.m.  the  Convention  was 
recessed,  to  reconvene  at  10:00  a.m.,  Wednesday,  December 
13,  1967.) 
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